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“10. An offence under Section 138 of the
N.I. Act is technical in nature and
defences, which an accused can take, are
inbuilt; for instance, the cheque was given
without consideration, the accused was not
a Director at that time, accused was a
sleeping partner or a sleeping Director,

cheque was given as a security etc, etc.,

the onus of proving these defences is on
the accused alone, in view of Section 106
of the Indian Evidence Act, 1872. Since
the mandate of the legislature is the trial
of such cases in a summary manner, the
evidence already given by the complainant
by way of affidavit is sufficient proof of
the offence and this evidence is not
required to be given again in terms of
section 145(1) of the N.I. Act and has to

be read during the trial. The witnesses i.e.
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the complainant or other witnesses can be
recalled only when the accused makes such
an application and this application must
disclose the reason why the accused wants
to recall the witnesses and on what point
the witnesses are to be cross examined.

11. The offence under Section 138 of the
N.I. Act is an offence in the personal
nature of the complainant and since it is
within the special knowledge of the
accused as to why he is not to face trial
under section 138 N.I. Act, he alone has to
take the plea of defense and the burden
cannot be shifted to complainant. There is
no presumption that even if an accused
fails to bring out his defense, he is still to
be considered innocent. If an accused has a
defense against dishonor of the cheque in
question, it is he alone who knows the
defense and responsibility of spelling out
this defense to the Court and then proving
this defense is on the accused. Once the
complainant has brought forward his case
by giving his affidavit about the issuance
of cheque, dishonor of cheque, issuance of
demand notice etc., he can be cross-

examined only if the accused makes an
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application to the Court as to, on what
point he wants to cross examine the
witness (es) and then only the Court shall
recall the witness by recording reasons

thereto.”

gldall 3AHI sRAIE wdicieid]l RMQAAE 3ol I
Uldigl Ar] YR s:didll d®fl. &idal Ais—< ol Vs

AR AR &Rl sRAUEA dHudiHi 1ddle] YAUR
A & AR doll A1Y SIUEIG AUAYe] AojHlol Wd
8. IRGIE YAdiall oIl AR U2 AHiddl Al
dojHlolo] Visol Sdloll ol ARl U2 WA . A
23 aliveR AMlH si2 Uldlell dl.a9/q0/0q¢all

(sfloid  2Jld  ol.auwvu/09cHI  GgH A+ /4.

gldoe2 Rleioll 3AHi 10 YSIEHI A of A HYXCloll

AUYdISol S B,

“The accused has failed to lead any
evidence to rebut the statutory presumption,
a finding returned by both the Trial Court
and the High Court. Both Court not only
erred in law but also committed perversity
when the due amount is said to be
disputed only on account of discrepancy in
the cartons, packing material or the rate to
determine the total liability as if the
appellant was proving his debt before the

Civil Court. Therefore, it is presumed that
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the cheques in question were drawn for
consideration and the holder of the
cheques, i.e. the appellant received the
same in discharge of an existing debt. The
onus, thereafter, shifted on the accused-
appellant to establish a probable defence so
as to rebut such presumption, which onus

has not been discharged by the respondent.”
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Hyyolofl Aot As2dl  5.99¢ a s.13¢d
R2AUIGAT  HYGloll  gfHlolle] visel s3] A5 ded]
A20H, AUl Aal  Hloldidl dRIS &ldl AU, U
sRAIEloll $A U 2isl Gell 541 241 s1A evIgu ddl u
Gl Aci1dall olofl 15 dg SIF HERIY d 388 GuR dId] 1Sl
ol AHRIVIA A elddio] & & Aol &Rl sRAEl
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A5 5, Al SAoll AN HI AN VRUR A Rdcd &RId( o
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sIHER YMIH Sléotl YsiERAHI 21Ma Rlgidl ol

GWisd  uAT  sd  sRERR A &lssd
[ol:risucl WRiAR YR & 5, sRuElA Udioll S
RAR sd 8 dul Al s AR [Qzea €]
aoneflAAcid  goegdoe  Aseol  sAH-< gl
SAH—A3C 86N S A14dl VigfdHlallg Visel 2RI
s3 Asd a¥fl. 2l GUAsd AHA &slsd edlsiHi Adl
HEI ol. Aol ¥UIO ESRHI AIUUIHI 1D & il ARl
aoNeRloid  gogioe Ased << ofl sdH-3<oall

Aol €A &AY g.

GWw el d.adi AT sAT Yo sRuieua €l
ANMNJcid gogioe As2ell SAH—A3< ofl ol A
AHRIUla dsAlRdlel &AYUl HI2oll dHIH IS dcd]

[oi:15Ull YRAUR s3] ASd 8, 2al Varkey vs. State
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[1989 CriLJ 2357] ol YSIEIHI olIHER SRUdAI &IFSIC
&RI ofld Yoot welld sd 8 § AN &R A
aiRIvid 5 [Blad URflar  sisddl  sdd—2uu(R)
HYO A%Iall §SH Sl AHA A% 243 ARIU]A AHicindiof]
%32 o2l ol &ldall S AHoAH 21¥ud Mlsuie] UIdd

gldiefl 21R1Ulal A1 243 Aiindl ofl w3RAUIA i) o1l

“2. Offence Under Section 289, 1.P.C. is
punishable with imprisonment of either
description for a term which may extend to six
months or with fine which may extend to one
thousand rupees or with both. Such an offence
is to be tried as a summons case. Section
255 of the Code of Criminal Procedure deals
with acquittal or conviction of accused tried in
a summons case. Clause (2) of that Section
2 states where the Magistrate does not proceed
in accordance with the provisions of Section
325 or Section 360, he should, if he finds the
accused guilty, pass sentence upon him
according to law. This provision does not
enjoin the trial Magistrate to hear the accused
on the question of sentence as provided
by Section 248(2) of the Cr. P.C. Provisions
similar ~ to Section  248(2)is  contained

in Section 235(2) of the Code as well. Those
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provisions deal with cases tried as warrant
cases or as sessions cases respectively. From
the scheme of the above provisions it is evident
that Courts convicting an accused charged with
graver offences have to hear them on the
question of sentence. Accused tried for lesser
offence as in the case of summons case, such
provision is conspicuously absent. Therefore,
the learned Sessions Judge was clearly in error
in thinking that the fine of Rs. 500/- imposed
on the accused in a case tried as a summons
case was contrary to the provisions contained
in the Cr. P.C. requiring remit of the case to
trial Court because the accused was not given
opportunity to make his representation on the

sentence.”

qyHi, ooNfANoid gogHoe AseHi Ual AcCe  Hi
Aol CIRGIIE Aal 2002 HI AURI 83 us@l 19 Hi
sad—-a3¢ ¥l sad—v9 ol FRAgIg sAIHT 4419
8 5 ¥aliell sRIEI]l HYGd ussS clofl /5. sREI 5 Al
As20fl Bgl 35Ul cledid] UIUIRS Aol 2418 s uRAIAHI
diCllell  AlEldl  UElI  HIZ 8. AgeRHI [y
Aal €eloll Ads EdsHi AR W d HIZ 8. ¥l doil
IRAIM Aal A BUAIA Al Aesiadl HI2 uadi ddldl

Sicofl 2% 8 § Yol &IRI Vs i UUBR] (S o]
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QISIA. AHY dlIHER SRUdI &1E/SIEall M.V. Nalinakshan vs.
M. Rameshan [2009 CRI. L.J 1703] ofl YSIEI Hi SAIHI
AHAd  oflA Yool  AHAISot  HYxot AR
ol WARIal 1§ A505 As20l] saH—3 2Ha v dl [sHlaid
AR slsoll sad—350 ol Flordiefoll diot AHA1Ud])
o IRA1IAd ¥l idl o],

“The Court must therefore, be satisfied before
invoking Section 4(1) of the PO Act that it is
apt and suitable to the end in view and to the
circumstances of the case to do so. Offence
under Section 138 of the Act is punishable with
imprisonment or with fine which may extend to
twice the amount of the cheque or with both.
Section 357(1)(b) of the Code empowers the
Court to order the whole or part of fine
recovered to be paid as compensation for loss
or injury caused by the offence. Section 357(3)
of the Code also is applicable to a person found
guilty under Section 138 of the Act. A learned
Judge of this Court pointed out in Anilkumar
Vs. Shammy (2002(3) KLT 852) that normally
a direction for payment of compensation under
Section 357 of the Code should follow a
successful prosecution under Section 138 of the

Act. Learned Judge observed that "if there are
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sufficient and compelling reasons, the Court
must specify such reasons in the judgment and
then only choose not to invoke the powers
under S.357 of the Criminal Procedure Code.".
The scheme of the Act is to compensate the
payee or holder in due course on successful
prosecution of the offender for the loss or
injury he has suffered. Responsibility of
awarding compensation to the payee or holder
in due course is bestowed on the Court.
Causing dishonour of cheque due to
insufficiency of funds and non-payment of the
amount within the prescribed time even after
dishonour intimation and demand for payment
of the amount is not an emotional act done
under any compulsion of circumstances. In my
view, having regard to the object of introducing
Section 138 of the Act and the nature of that
offence, there is little scope for reforming a
person who is proved to have committed the
offence punishable under Section 138 of the
Act and directing him to execute bond and in
the meantime be of good behaviour and keep
peace in the locality for any period whatsoever.
As such it is not expedient to release a person
convicted of the offence under Section 138 of

the Act on probation under Section 4(1) of the
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PO Act. Learned Magistrate was not correct in
invoking Section 4(1) of the PO Act. That part
of the judgment therefore, is liable to be set

aside and, I do so.”

Al SIHoll AR 1% A% 61%2 WA aell. dHall
(Q.as1d] yel 61%2 28d o1&l § AR dE SIS 3 Y|
AU A19d o], 241 AN2ANHI, olIHER AYNRId &IFSIS

Sharad Jethalal Savla Vs. State of Gujarat [2017(3)

GLH 146] ol1 5214 [a1[Cla syl Yot 2RIMIel] JRE1%31Hi

YSIEl WBR Sdlg dgol A1, oAl al SIUEUR &AAA
8.

gy, 191 A9NH1 AR Ysielol (Aol YU oiSA
Angdr yer eseR odl.  aiHeR Yl sie ([sHloic

2Jld ol.<E3U/A¢HI Rajesh Ponnada Vs

Satyanarayana __Srirangam, __ Anr. ol  3di

dl.RG/oq/RoACall A%l YSIERH ol Yo &AM
&:

“S.353(6) CrPC stipulates that on the date of
judgement, the accused has to be present unless on
earlier occasions his personal appearance has been
dispensed with. S.363(1) of the CrPC provides that on
being convicted, the accused is entitled to a copy of the
judgement free of cost. S.363(1)of CrPC entitling the
accused for free copy of judgment has to be read

harmoniously with S.353(6). The present petitioner
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having not appeared before the Court of the date of

judgement cannot as of right seek for supply of the
copy of the judgement.”

A1 ] 21RI] A1Aail Yailall USIR dI &lddl gRu1E Ul
das:iil As AHUd eldiofl sdla adl eslsd edial Aull €]
AdRARud gorgHoe dse ol sAH—-13¢ ofl g
Aol GRIRACH] AR el AUl dl ([BHlad
WAlR Slsoll saH —2edll F1oIdIef eilol dPal YEI oiolR—2

Wcd AU §sH of 1A Yol 3 .

Aluid] gs

Al SiHoll AR allicig HRAIY Uloiul, GH oy :
AHIR @ TG, Ul @ SSIUI SIAH, 8510 @ 2], 2841l : 2122]
1 35133, dids] : &RSl, [¥cdl @ Edoi(d &RsIINIA (5
Hod  Wflar  sisoll  sad—uu ()  woud €l
aoNeflAAcid  goegdoz  seoll  SAH-13<  YXCloll
[Riziuin dosidi asAlRdisl &gl wRIUIA As avel] 2H1€]

seofl A%l AlaIddloll gsH SHIGUIAHI 241D 8.

gldall sidall ARIa 211l 241EQ1 SJUIHT 21T & S,
A1 Asdl wH  sdi cAHell sH Aed s,
31.2,00,000/— 35 3 A divi WI, [SHladd Al

5150fl  SHH— 3U9 8501 91d? U2 [Eol—30dHi &lddll
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SiHotl  sRUIEl clldideg A SIOAI,GH dY

AR : AE, U8l 1 AUR, BSIQL @ ¥ERIH AlRAI1UE], 6d1R] :
S&IRS1, 3533, dIgs] : &IRsl, [¥edl: e4eid &RSIUINIA
YsUdl, ¥ AGG AR Aeg ddRdll sH CRUIHI
SR 82 dl, ddl sAR oled €salefl ofl¥l © Hidall AIE]

seall 4%l cflalgdiofll gSH SJAUIHI AHId 8.

3. AR dE 2016 Y &Ad AdyusI a@ll wdla uid
% SRAMI A B,

¥, AINRIY dsAlRdlel AEIAAHI &% BAI of Bl AHal ddlol]
@193 23 sl sRERI g % UAd o &, dsAldlel
[Q3ea AR oldail 0.2 of SHH Yo AofRARg] AR
dikee, sl.MLsIsofl s.v¢ (R Ricdd dsAlRdlslal Fcai
HISAYIoll BJRAR €Y SAlol] §SH SAUIHI 2419 8.

BURISd &SH 1% A% Yied] elddai i, Aeaid]

%182 SAIH| AR,

YA 1 KRS (e¥21€1R1 RUSA 1S UKIU(Q)

diFlu: o1 /0¥ /05 slrald Al Hysleud A2,
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