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: ISSUES:

1. Whether the plaintiff proves that the defendant has committed theft
of Electricity as alleged?

2. Whether the plaintiff proves that Rs.2,51,683.60 is due from the

defendant towards electricity charges ?

3.  Whether the plaintiff is entitled to get interest from the defendant ?

If yes, at what percentage ?

4.  Whether the suit of the plaintiff is barred by any law for the time

being in force?

5.  Whether the plaintiff is entitled to get relief as claimed for in the
suit?
6. What Order and decree?

(€.) GURAS HERAL U 1L HeLdd-AL ~AURLs Rk Al Yool S.
~(Fratl-

(1) ssRuUL,
() ssRUL,
(3) i2ld: ¢S,
(¥) ASIRHL,
(1) sSRHl,

(€) 2R e5H Hyol.

(32l R ooy,
vie(al 7.



JUDGEMENT RCS 92/2023

SIR0LL:-

(9.) GuRASA HelAL (AR 2L SIRRUIRAR 2L Hyel © -

(9.2.) i dieldde 518 GUR-L €slsdld Heist sl avid A "ACdl-L

oflogl" L, eURdlA YRudl AEAUHAL seH-209 dUL 202 HL SAML A

U el Adll %R B, % Al ywed §,

Section 101. Burden of proof.

Whoever desires any court to give judgment as to any legal right
or liability dependent on the existence of facts which he asserts,
must prove that those facts exist. When a person is bound to
prove the existence of any fact, it is said that the burden of proof
lies on that person.

Section 102. On whom the burden of proof lies.

The burden of proof in a suit or proceeding lies on that person

who would fail if no evidence at all were given on either side.

-
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Para 41. It is one of the fundamental principles of the law of
evidence in India that a party on whom burden of proof lies
must discharge it by bringing the best evidence available
before the Court and where a party does not do so, the Court
will be justified in concluding that it would, if brought, not
support the case of the party. There is no presumption that
an act was done, of which there is no evidence, and the proof
of which is essential to the case raised.

Para 56. The principles discernible from the above referred
decisions may be summarised as under:

[a] The general principles of law that can be gainfully culled
out from the judicial pronouncements noted above is that the
burden of proof cast under Sections 101 and 102 of the
Indian Evidence Act, 1872 is the persuasive burden or the

onus probandi. The persuasive burden to prove and establish
the case always lies upon the plaintiff and the said burden
never shifts upon the defendant. What may, however, shift is
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the onus to lead evidence in the sense that once the plaintiff
side succeeds in prima facie establishing his pleaded case by
leading evidence, the onus will then shift upon the defendant
side to lead evidence so as to disprove the case. The parties
may also have to discharge the burden of establishing the
admissibility of the evidence by leading evidence in respect
thereof. The initial burden to establish the basic allegations
made in the plaint constituting the foundational facts,
regardless of whether such assertion is couched in the
affirmative or in the negative, would undoubtedly lie upon
the plaintiff and the failure to discharge the said burden
must lead to the dismissal of the suit."

[b] The burden of proof on the pleadings should not be
confused with the burden of adducing evidence.

[c] Pleading is not evidence, far less proof.

[d] The rule that the burden of proving the fact rests on the
party who substantially asserts the affirmative issues and not
the party who denies it, is not one of the universal
applications and there may be exception thereto.

[e] The inference of fraud can be drawn only from the
positive materials on record and cannot be based on
speculation and surmises. However, the suspicious
circumstances, however, strange the co-incidences and
however grave the doubts, they alone cannot take place of
proof of fraud.
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[f] The evidence of fraud must be sufficient to overcome the
natural presumption of honesty and fair dealing. It is not to
be presumed or inferred lightly.

[g] When the plaintiff comes before the Court with a case of
forgery, then he has to prove the forgery in accordance with
law. A mere assertion or allegation of forgery is not sufficient
to shift the onus on the other side to establish that there is no
forgery.

[h] It is always open to the defendant not to lead any
evidence where the onus is upon the plaintiff. After having
gone into the evidence, he cannot ask the Court not to look at
it and act on it. The question of burden of proof at the end of
the case when both the parties have tendered evidence is not
of any great importance and the Court has to give a decision
on a consideration of all the materials
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