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"After referring to Section 26 of the General Clauses Act and
the meaning of the expression ‘same offence’, to observe that
the oftfence under Section 21 read with Section 4 of the
Mines Regulation Act and Section 379 of the IPC are
different and distinct. The aforesaid reasoning compels us to
reject the contention of the appellant that the action as
impugned in the FIR is a mere violation of Section 4 which is
an offence cognizable only under Section 21 of the Mines
Regulation Act and not under any other law. There is no bar
on the Court from taking cognizance of the offence under
Section 379 of the IPC. We would also observe that the
violation of Section 4 being a cognizable offence, the police
could have always investigated the same, there being no bar
under the Mines Regulation Act, unlike Section 13(3)(iv) of
the TOHO Act."

99.3. AHER YAt slfsledl Wedd  [Billda  2dle
.€cuu/00 daul Ajud BlHd vdld -.3¢3/020 (ViA.l.)
stelat AR A [A3ea 222 wilg AYowRUd-l Yslel AR 534 D).
ARS YSIEML AHER YR SIESIE MRA glogeRl 4 (A
S4H-39¢, 9% i Ro(ofl), VMBI AR.SLAl sAu-¥(a-21), 2(1),

R4(¥), 2(¥) () dall dorud HI+eA (Mld-2i-t 2ils Seloie Hie-loL,
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"Considering the fact that otherwise also, even believing the
allegation made in the FIR. for the sake of argument, then
also the offences under the provisions of Mines and Minerals
(Development and Regulation) Act, 1957 and Sections 379,
114 & 120(b) of the ILPC. cannot be clopped together.
Moreover, the prayers made in the present applications and
moreover considering the fact that the applicants have not
played any active role or have taken any active participation
in the commission of crime, continuation of present
proceeding against the respective applicants pursuant to the
impugned F.1.R. will amount to abuse of process of law and

will create undue hardship of the applicant(s)."

AHER JosAd  slfsledl Blldd WA, 2l

“4.€¢30/09¢  GedlAMlS ciejells  oieRuUl-(dzea-22 g

oAl YslEl AR S O, ARE YSIEMI AHER B SIPSIE

B AHARSLAL SEAH-R dURL a8 AMeER YOS BHla 2dla
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57. Sub-section (1A) of Section 4 of the MMDR Act puts a
restriction in transporting and storing any mineral
otherwise than in accordance with the provisions of the
Act and the rules made thereunder. In other words no
person will do mining activity without a valid lease or

license. Section 21 is a penal provision according to

2nd Addi.Sessions Judge, Khambhaliya
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which if a person contravenes the provisions of
Subsection (1A) of Section 4 shall be prosecuted and
punished in the manner and procedure provided in the
Act. Sub-section (6) has been inserted in Section 4 by
amendment  making the offence  cognizable
notwithstanding anything contained in the Code of
Criminal Procedure 1973.

Section 22 of the Act puts a restriction on the court to
take cognizance of any offence punishable under the
Act or any rule made thereunder except upon a

complaint made by a person authorized in this behalf.

It is very important to note that Section 21 does not
begin with a non-obstante clause. Instead of the words
notwithstanding anything contained in any law for the
time being in force no court shall take cognizance&..,
the Section begins with the words no court shall take

cognizance of any offence.

It is well known that a non-obstante clause is a
legislative device which is usually employed to give
overriding effect to certain provisions over some
contrary provisions that may be found either in the same
enactment or some other enactment, that is to say, to

avoid the operation and effect of all contrary provisions.

Q9.u. Ul delSS AMHER AARU weldd W2 g .42

uis [kedl (A, A%u-l 0a¥(0) iuSoFSUA-YBHsIE Uugue

(Bl 2dld -i.¥ee /w0449, dlo¥/oe/0a¥) -l SAHL sAAd
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"Section 22 of the Act puts a restriction on the court to take
cognizance of any offence punishable under the Act or any
rule made thereunder except upon a complaint made by a

person authorised in this behalf."

BURISH YSlEll URL-Uo d2il URL-90 Hi AHER Y/ s12

"50. It 1s well known principle that the rule against double
jeopardy is based on a maxim nemo debet bis vexari pro una
et eadem causa, which means no man shall be put in
Jjeopardy twice for one and the same oftence. Article 20 of
the Constitution provides that no person shall be prosecuted
or punished for the offence more than once. However, it is
also settled that a subsequent trial or a prosecution and
punishment has no bar if the ingredients of the two offences

are distinct.”

"70. From a close reading of the provisions of MMDR Act
and the offence dened under Section 378, IPC, it is manifest
that the ingredients constituting the offence are different. The
contravention of terms and conditions of mining lease or
doing mining activity in violation of Section 4 of the Act is
an offence punishable under Section 21 of the MMDR Act,
whereas dishonestly removing sand, gravels and other
minerals from the river, which is the property of the State, out
of State's possession without the consent, constitute an

offence of theft."
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"Section 22 of Mines and Mineral (Development and
Regulation) Act, 1957 (in short the MMDR Act,..-

Cognizance of offence: No court shall take cognizance of any
offence punishable under this act or any rules made
thereunder except upon complaint in writing made by a
person authorised in this behalf by the Central Government

or the State Government."

Qe.A. U VU VRS Visedl seu-R dAWL ddi, 21 ue A
8 §, wl SREL &5 | SIS YAl Gidcdl S ol d 2L AH Al
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AU BR.IL. disaui sAule (sdd2) Aoe-l Ul sAML e
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2dd 8, o5 Al Yored V...,

Section-2(d) -  "complaint” means any allegation made

orally or in writing to a Magistrate, with a

2nd Addi.Sessions Judge, Khambhaliya
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view to his taking action under this Code
that some person, whether known or
unknown, has committed an offence but

does not include a police report.

Explanation : "A report made by a police officer in a

case which discloses after investigation,
the commission of a non-cognizable
offence shall be deemed to be a complain;
and the police officer by whom such
report is made shall be deemed to be the

complainant."
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