1 2U. Y.0. 0¢ /R0RT

2U. Y.dl. o¢ / 0¥

AHiS—9 ofl AY GAd §sH : -

(1) 1 s1Holl M(AdIE] eaRl Bldd] 2D Aldld HiRx2
SIS A& -9 3¢ —q H¥ol dIglofl E1] € SAI HIS AIUUIHI
A1dd 8. Fofl gsai eslsa Ad] & 5, dIElRA €19l RVAHI HiAd
ele a8l diglell e1dl 2Pell 8slsdla) deial 531 Ad] &slsd
¥RIAd 8 ¥, dIERAIA &ldoll EldIHI HOHI €l1E(A) Yo
dl.ow/0d/9€E olRI%Y asH o.—< /R0 &l Al 222R2 ]
$A3] £. clRlU1 Hi AAUIRI £2d1A% 2 B d € 51 HidIell 52 B,
AeQ dUIRI €2a1dy eldl A18 [oRiiell 3/ &l Y sed B.
e2d1doAHi AUYIRI €2dIdY SR dIE AoidAldol elgfes HJosiSial
dl. Suoll 8. 210 ¥ Sudll Aise Yol W25 Suoll & Aal &Ida]
Al €ld] SUdllA S alefl U &ldoll dIElRAIRA Glcoll A1 EId]
Aol 5UA121e] sed 8. del e1d] sa1 HI2 SUdlofl slgfuel 8RAd
eldl evid sl duid Y sd aledl. Il &idall 241 €19 Sl
diglal S &S MBSIR oiel. dial dIglARA UlE] A ulddIElAa

B2lol URIIal SAI HI2 8ldal] Al E19] IV SE .

YIERAIA dl.ac /A /203 dll A%l alldlAH 2A410d d ysdl

yel diglAA di.e/c/kox0 ol A% UlAUI€lAla oidld AI0d



2 2U. Y.0. 0¢ /R0RT

Aol ¥ d guid dIE]l JMRIcg FAHI &dl AAIA ciell oflZ]H
UlddiglAlal HIsAd B ol UAUIERAIA d ofllAall du2A10al
wdiot del A1H aldld diElAall e, 218124, de1 ¥dall Aol
dl.9/q0/R0R001l A% HNUA 8. ARGIE dIElRAA EIUIAI
dl.ac/aR /2083 il A%¥ ollgld UlAdIElAla A & A DS
RAE O Wg M.UIERIA dl._R’/A/R0% dl AX  ailglRal]
GA2AIN el It dl AIH] 6l vel HANd d digldlal dlall
A0l 1Y 2-Jd &lY dl Ul d did &ldall Eldiall S1A el Fiefol
olIHER Sléal IR €RUI YUIAM & al 1.’/ /07 ol AX
ol1ZlR1ofl YIS YRl A1 E1dIotl SIA Y S ofll. A1 Al dIE] HI

EId] SA1 HI2 A &51sd uId] gidiafl 41 E1d] S 8.

IEIRAA BIdall Al EIIHT AHJ HJYTEIG] YR WRI-F i
A B U AHY HAUTEI HI2 oflHER YMIH SIE dl.q0/2/R0:R
oll A% €11 Al Ao FAT £V ST AHJ HJTEl Gu URI—(U)

(3) 1 oflA Yxoigf SIRARSRA ANV B.

"In cases where the limitation would have expired during
the period between 15.03.2020 till 28.02.2022 notwithstanding
the actual balance period of limitation remaining all persons shall
have a limitation period of 90 days from 01.03.2022. In the event
the actual balance period of limitation remaining with effect from

01.03.2022 is greater than 90 days, that longer period shall
apply."
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"In cases where the limitation would have expired during
the period between 15.03.2020 till 28.02.2022 notwithstanding
the actual balance period of limitation remaining all persons shall
have a limitation period of 90 days from 01.03.2022. In the event
the actual balance period of limitation remaining with effect from

01.03.2022 1s greater than 90 days, that longer period shall
apply."
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5.1. It is not disputed that while considering application
under Order 7, Rule 11(d) of the Code of Civil Procedure,
the Court is required to consider the averments in the

plaint and the supporting documents produced along with
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plaint. However, it cannot be disputed that if on the face
of it and even considering the averments made in the
plaint, it is found that the suit is clearly barred of law of
limitation, the plaint can be rejected in exercise of powers
under Order 7, Rule 11(d) of the Code of Civil Procedure.
Even considering the decision of the Hon'ble Supreme
Court in the case of N.V. Srinivasa Murthy and Others
Vs. Mariyamma (dead) by Proposed LRs. and Others, as
well as decision of the Hon'ble Supreme Court in the case
of Smt. Dilboo (Dead) by Lrs. and Others Vs. Smt.
Dhanraji (Dead) and Others, the plaint can be rejected in
exercise of powers under Order 7, Rule 11(d) of the CPC
if it 1s found that even accepting all the averments made
in the suit, it is found therefore, the suit is barred by law
of limitation. Considering the above proposition of law
laid down by the Hon'ble Supreme Court, it is required to
be considered whether considering facts and
circumstances of the present case and even considering
averments made in the plaint and even accepting all the
averments made in the plaint as they are, whether the suit

is barred by law of limitation or not?

5.2. As stated above, registered sale-deeds was executed
by the original defendant No. 1 in favour of original
defendant Nos. 3 and 4 (petitioners herein) on dated 25-8-
1975. It i1s also required to be noted and even so
pleaded/averred in the plaint that mutation entry in favour
of defendant Nos. 3 and 4 on the basis of registered sale-

deed was made in the revenue record vide Entry No. 1115



12 2U. Y.0l. 0¢ /R0

and not only that even in 1981 there was partition
between defendant Nos. 3 and 4 and the land bearing
Survey No. 380 (disputed suit land) has gone into the
share of Ambalal Patel-defendant No. 4 and his name is
mutated in the revenue record vide Mutation Entry No.
1283 dated 10-6-1981. As held by the Hon'ble Supreme
Court in the case of Smt. Dilboo (Dead) by Lrs. and
Others Vs. Smt. Dhanraji (Dead) and Others, whenever
the document is registered the date of registration
becomes the date of deemed knowledge and in other
cases where a fact could be discovered by due diligence
then deemed knowledge would be attributed to the
plaintiff because a party cannot be allowed to extend the
period of limitation by merely claiming that he had no
knowledge. Thus, when the sale-deed dated 25-8-1975
was registered in the year 1975 itself and even the
mutation entry was made in favour of defendant Nos. 3
and 4 on the basis of the registered sale-deed,
immediately thereafter, the plaintiff is deemed to have the
knowledge of the said transaction and by making such
vague averments in the plaint that earlier he had no
knowledge and he came to know about the transaction
only in the 2010, by such clever drafting, the plaintiff
cannot be permitted to bring the suit within the period of
limitation which otherwise is barred by law of limitation
as the suit challenging the registered sale-deed dated 25-
8-1975 has been filed after a period of 35 years. Under
the circumstances and considering the aforesaid, it

appears to the Court that learned trial Court has
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materially erred in rejecting the application Exh.14 and in
not rejecting the plaint exercising the power under Order
7, Rule 11(d) of the Code of Civil Procedure. Under the
circumstances, the impugned order passed by the learned
trial Court cannot be sustained and same deserves to be

quashed and set aside.
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ol Hwloll el WeeUolell diRluiell & &l ol del 22211014l
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(¢) U(A4IE]l d2% Aol edldoll 238at3i 2025(3) CIVIL
LJ 373, Nikhila Divyang Mehta and another V/Hitesh P.

Sanghvi and Others - ofl YSIEl Y AV 8. ¥ Hloiyds du1Q) dl¢d)

AR YSIEIHI ANY 5 © 5,

24. There 1s no dispute to the fact that the limitation for
filing of the suit falls under Article 58 of the Schedule to

the Act wherein the limitation prescribed is three years. It
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may be pertinent to note that the limitation of three years
1s from the date when the cause of action first arose. So,
according to the plaintiff’s case, the cause of action first
arose on 04.02.2014 and, therefore, the limitation would
end on 04.02.2017. However, even if the limitation is
calculated from the date of knowledge of the Will and/or
the Codicil, it would run from the first week of
November, 2014 and would end in the first week of
November, 2017. The suit admittedly was instituted on
21.11.2017; much beyond the first week of November,
2017 and as such is apparently barred by limitation, for
which neither any defence is required to be looked into

nor any evidence in support is needed to be adduced.

25. Section 3 of the Act contemplates that every suit
instituted after the period prescribed under the Act shall
be dismissed even if limitation has not been set up as a
defence. The aforesaid provision is of a mandatory nature
and cannot be ignored by the courts even if not pleaded or
argued by the defence. It is obligatory upon the court to
dismiss the suit if it is, on the face of it, barred by
limitation. The aforesaid provision has been enacted for
public good and to give quietus to a remedy after lapse of
a particular period, as a matter of public policy, though

without extinguishing the right in certain cases.

Therefore, once a limitation prescribed for

instituting a cause of action expires and even if limitation


https://indiankanoon.org/doc/880040/

15 2U. Y.0l. 0¢ /R0

is not set up as a defence, it obliges the court to dismiss

the suit as barred by limitation.
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