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By and large, a witness cannot be expected to possess a
photographic memory and to recall the details of an incident.
It is not as if a video tape is replayed on the mental screen ;

1 Ordinarily, it is so happens that a witness is overtaken
by events. The witness could not have anticipated the
occurrence, which so often has an element of surprise. The
mental faculties, therefore, cannot be expected to be attuned
to adsorb the details ;

2 The power of observation differ from person to person.
What one may notice, another may not. An object or
movement might emboss its image on one person's mind,
whereas it might go unnoticed on the part of another ;
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3 By and large, people cannot accurately recall a
conversation and reproduce the very words used by them or
heard by them. They can only recall the main purport of the
conversation. It is unrealistic to expect a witness to be a
human tape recorder;

4 In regard to exact time of an incident, or the time
duration of occurrence, usually, people make their estimates
by guess work on the spur of the moment at the time of
interrogation. And one cannot expect people to make very
precise or reliable estimates in such matters. Again, it
depends on the timesense of individuals, which varies from
person to person ;

5 Ordinarily, a witness cannot be expected to recall
accurately the sequence of events, which take place in rapid
succession or in a short time span. A witness is liable to get
confused, or mixed up when interrogated later on ;

6 A witness, though wholly truthful, is liable to be
overawed by the court atmosphere and the piercing cross-
examintation made by the counsel and out of nervousness
mix up facts, get confused regarding sequence of events, or
fill up details from imagination on the spur of the moment.
The sub-conscious mind of the witness sometimes so operates
on account of the fear of looking foolish or being disbelieved,
though the witness is giving a truthful and honest account of
the occurrence witnessed by him. Perhaps it is a sort of a
psychological defence mechanism activated on the spur of the
moment ;

Therfore Hon'ble Supreme Court held that too much
importance cannot be attached to minor discrepancies.
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The procedure prescribed in contradicting a
witness by his previous statement made during investigation
is, that if it is intended to contradict him by the writing, his
attention must before the writing can be proved, be called to
those parts of it, which are to be used for the purpose of
contradicting him. The second part of sec. 145, Evidence act
clearly indicates the simple procedure to be followed. The
contradiction under the section should be between what a
witness asserted in the witness box and what he stated before
the police officer and not between what he said he had stated
before the police officer and what he actually made before
him.
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Section 351(3). Whoever commits the offence of criminal
intimidation by threatening to cause death or grievous hurt, or to
cause the destruction of any property by fire, or to cause an
offence punishable with death or imprisonment for life, or with
imprisonment for a term which may extend to seven years, or to
impute unchastity to a woman, shall be punished with
imprisonment of either description for a term which may extend
to seven years, or with fine, or with both.

Section 54. Whenever any person, who is absent would be liable
to be punished as an abettor, is present when the act or offence
for which he would be punishable in consequence of the
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abetment is committed, he shall be deemed to have committed
such act or offence.

(R) L SH AR N el = Aledidl seM-cu,
QU(R), 3UR, 3UW(3), U HOiL i delid HsAMi vUdd B, elRdlY
AL Al ser-eu (Rl €5 Aldi-l seH-¥ec(s)) Hyoetl Al
SUR AlGld YA AU d Pl AMHER ARUd ©lgsleAl 1eee(3)
). AR, U3 BraAlD 2. A (A3eeL 22U AYAUAL UsLEL Ll
AL U dl d USIEAL URA-9E U 25 ASLEdl 2Al sUl olle AHER
elgsld 1A Hae sdd 8.

“Whether such solitary incident can be considered to be the
cruelty or harassment envisaged by Sec. 498-A of Indian Penal
Code is the question posed for consideration. As made clear,
hereinabove, every act of cruelty or harassment is not made a
crime under Sec. 498-A. The prosecution has to, as made clear
hereinabove, establish that the cruelty or harassment was
unabated, incessant and persistent and being grave in nature
unbearable; and the same was with the intention to force the
woman to commit suicide or to fulfil illegal demand or dowry
of the husband or her in-laws. At this stage, reference of two
decisions may be made. The High Court of Bombay has also
taken the same view in the case of Sarla Prabhakar Waghmare
v. State of Maharashtra, 1990 Cri. LJ 407 observing that every
harassment or every type of cruelty would not attract Sec.498-
A. It must be established that beating and harassment was with
a view to force the wife to commit suicide or fulfill illegal
demands of husband or her in-laws. The Supreme Court has

also taken the same view in the case of State of Maharashtra v.
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Ashok Chotelal Shukla, 1997 (11) SCC 26 observing that the

prosecution has to establish that the accused committed acts of
harassment or cruelty as contemplated by Sec. 498-A, and such
harassment or cruelty must be the cause forcing the wife to
commit the suicide. What can be deduced from these
authorities is that a solitary incident cannot be interpreted to be
the sufficient evidence of cruelty or harassment attracting Sec.
498-A because in that case, incessant, persistent and
sufficiently grave cruelty as is likely to drive the woman to a
point of desperation leaving her with no option except to think
about suicide will be absent. In other words, a single incident
will not incite a woman to commit suicide the improvident act,
believing that life is now not worth living. Even if in some case
it incites, the same will not attract Sec. 498-A as persistency or
incessancy will be lacking. The section when envisages that
cruelty or harassment must be unabated, continuous or
recurring and unbearable, one or two incidents casually taking
place, may therefore, attract another penal provisions of Indian
Penal Code, but will not attract Sec. 498-A of Indian Penal
Code.”
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2L Alsl olelR el dldl Sl § BHUR €Ul Al A2l 24 ddl-l 2410
Al dld Sl 5 UUR €U dY gl V. olle dRl duHdl (es3AA
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sRule i Uil [Fdeul udd + ¢ld ddl delRi-l eSlsd Al Gur-l
oML SRUEL 2 A18E RUdA €ldl s(Ad AL © du Hecd-l s€l
As ddl (@uenetll sslsdl slad i © 24 slRutel dal Alsenl
YRAAML Aldeddl BRI Uadl Al agHi sl GuR dHsL AN slal
oflotd URL Sl SR YRLdl %Y daql. dyui sRAEIA HIRge wUL
AlssA AU elacl 2ude A2l due ddl 2Al gl deid sl ARAR
dlid ¢ldidl ¢slsd uel ogpua lddl el 2RMRARL Gsolond
HeedlRl Scl-l €Slsd weL sRud lddl 2ll. SRAEL 24 drll Hdl 244
ALY i HIML 1A SIS adal Alalldl (Aded dauni 2udd -2l § slule
el ddl Sl dda A1l duivaMl 2Udd, A48l AR §5d sRAEL 244 d-lL
HAdR UL ACAUAL YRLAL BUR R AL AMAAAL 2 2R
dsARAlA sudl s ASl, 2 [Rar sRae el 21 sig Hivis §
£xclld%) YRlell 2% YA el

() AMER QLM 512 gRL L el €5 A[ddi-l sem-3ec(s)

:eal Manju Ram Kalita V. State of Assam, (2010) 1 SCC (Cri)

1015, ¥i sdd ® §, Cruelty has been defined by the explanation

added to the Section itself. The basic ingredients of Section 498A
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[.P.C. are cruelty and harassment. In the instant case, as the

allegation of demand of dowry is not there, we are not concerned
with clause (b) of the explanation. The elements of cruelty so far
as clause (a) is concerned, have been classified as follows :

(i) any wilful' conduct which is of such a nature as is
likely to drive the woman to commit suicide; or

(ii) any “wilful' conduct which is likely to cause grave
injury to the woman; or

any “wilful' act which is likely to cause danger to
life, limb or health, whether physical or mental of
the woman.

"Cruelty" for the purpose of Section 498-A LI.P.C. is
to be established in the context of S. 498-A IPC as it may be a
different from other statutory provisions. It is to be
determined/inferedby considering the conduct of the man,
weighing the gravity or seriousness of his acts and to find out as
to whether it is likely to drive the woman to commit suicide etc.
It is to be established that the woman has been subjected to
cruelty continuously/persistently or at least in close proximity of
time of lodging the complaint. Petty quarrels cannot be termed as
“cruelty’ to attract the provisions of Section 498-A IPC. Causing
mental torture to the extent that it becomes unbearable may be

termed as cruelty.

CURALL U ALl seH-CU AL $ HI2 "SR HIQRIAL
Al el Al d-L adHl diefldl it siedlRdid ednul dg i d
Bl 2kl SAL ERAL YR, © dH WAR 59 uS 21 Al Bur sRate
ENAE SALAL AMA Adel §ll A, edl dH WU s US. SAH-CU UL
& M2 AMIL RS gl 2RI s Al sRute ual 2Rl sa

USIR-L RUSL, AL SIRBL Sl Sl drll ALSSAU UH 4 SREL LU 2l
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2L 2Asl Guxl YA B, sl WA Rierid el eist 21l dedl
Hogold Sl dl UL d yRldl 22 dg 25 Al el i s sRute vt
SAHL ee o]l 2isil dlel ARNMBIAL dRERIML ALl ¢ . agui
AMER P SI2AL SAledliz (A3 R2 2ils AN, 2L2UY.2UR.
2092 AU 9¢g dul AR (ARt [A3en 22 2§ BURALHAL YSLELL

R d RiLsidl Ll ag dl,

It is one of the fundamental principles of criminal
jurisprudence that an accused is presumed to be innocent till he is
proved to be guilty. It is equally well settled that suspicion
howsoever strong can never take the place of proof. There is
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indeed a long distance between accused ‘may have committed
the offence' and ‘must have committed the offence’ which must
be traversed by the prosecution by adducing reliable and cogent
evidence. Presumption of innocence has been recognised as a
human right which cannot be wished away. Narendra Singh ans
Anr vs State of M.P. (2004) 10 SCC 699 and Ranjitsingh
Bhramajeetsingh Sharma Vs State of Mahasrashtra and Ors.
(2005) 5 SCC 294. To the same effect is the decision of this
Court in Ganesan vs. Rama S Raghuraman. (2011) 2 SCC 83
where this Court observed: "Every accused is presumed to be
innocent unless his guilt is proved. The Presumption of
innocence is human right. Subject to the statutory exceptions, the
said principle forms the basis of criminal jurisprudence in India."
In the case of Sujit Biswas Vs State of Assam ABC 2013(11) 13
SC Hon'ble Supreme Court held that Suspicion, however grave it
may be, cannot take the place of proof, and there is a large
difference between something that "may be’ proved, and
something that "will be proved’. In a criminal trial, suspicion no
matter how strong, cannot and must not be permitted to take
place of proof. This is for the reason that the mental distance
between ‘'may be’ and ‘must be’ is quite large, and divides vague
conjectures from sure conclusions. In a criminal case, the court
has a duty to ensure that mere conjectures or suspicion do
not(60) take the place of legal proof. The large distance between
‘may be’ true and ‘must be’ true, must be covered by way of
clear, cogent and unimpeachable evidence produced by the
prosecution, before an accused is condemned as a convict, and
the basic and golden rule must be applied. In such cases, while
keeping in mind the distance between ‘may be’ true and "must
be’ true, the court must maintain the vital distance between mere
conjectures and sure conclusions to be arrived at, on the
touchstone of dispassionate judicial scrutiny, based upon a
complete and comprehensive appreciation of all features of the
case, as well as the quality and credibility of the evidence
brought on record. The court must ensure, that miscarriage of
justice is avoided, and if the facts and circumstances of a case so
demand, then the benefit of doubt must be given to the accused,
keeping in mind that a reasonable doubt is not an imaginary,
trivial or a merely probable doubt, but a fair doubt that is based
upon reason and common sense. (Vide: Hanumant Govind
Nargundkar & Anr. v. State of M.P.,, AIR 1952 SC 343; State
through CBI v. Mahender Singh Dahiya, AIR 2011 SC 1017; and
Ramesh Harijan v. State of U.P., AIR 2012 SC 1979).
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