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!P M01 v

vo H H D[ g 8 ov

s!f OZLIFNLGL OZLIFN CSLST V[JL K[ S[4 

s!P!f VF SFDGF OZLIFNL  zLZFD 8=Fg;5M8" OF.GFg; S\5GL ,LP S\5GLh

V[S8 v !)5& C[9/ :Y5FI[, ZHL:80" S\5GL K[P T[GL D]bI XFBF

R{gGF.  BFT[  VFJ[,L  K[P  ;DU|  N[XDF\  TYF  U]HZFTGF  lJlJW

XC[ZMDF\  XFBFVM  VFJ[,L  K[P  N[PAFZLVF  D]SFD[  T[VM  OZLIFNLGL

VMOL; VFJ[,L K[P T[VM OZLIFNLGL S\5GL H]GF TYF GJF JFCGM

p5Z V[RP5LP SZFZ SZL ,MG VF5[ K[P 

s!PZf TDM VFZM5LV[ OZLIFNLGL VMOL;DF\ VFJL TDM VFZM5L  TAFE S\

5GLG]  TAFE  1035  DI 8=[S8Z  H[GM  ZHL:8=[XG  G\AZ  o

HLPH[PZ_PALP5&&&  BZLNL  SZJF  DF\UTF  CM.  ,MG  D[/JJF

DF8[ VFJ[,F VG[ VFZM5L T[DGL OF.GFg; S\5GLGF V[U|LD[g8 YL ;\

DT Y.G[ H~ZL SFU/M p5Z TDM VFZM5LV[ ;CL SZ[, K[P OZLIFNL

5F;[YL  D[/J[,  ,MGGF  C%TF  lGIT  ;DIDF\  TDM

VFZM5LV[ EZJFGF CTF VG[ TDM VFZM5LV[ OZLIFNL OF.GFg; S\

5GL  ;FY[  GSSL  SZJFDF\  VFJ[,  XZTM  D]HAGF  ,MGGF  C%TF

jIFH  ;CLT  OF.GFg;  S\5GLDF\  HDF  SZJFTF  G  CTFP  H[YL

OZLIFNLGL OF.GFg; S\5GLGF R0[, AFSL ZC[, C%TF EZL HJF DF8[

VFZM5LG OMG p5Z HF6 SZ[, VG[ R0[, C%TFGL VJFZ GJFZ DF\

U6L SZ[, T[D KTF\ TDM VFZM5LV[ ,MGGF C%TF R]ST[ SZ[, GYL

VG[  TDM  VFZM5L  UD[  T[  ACFG[  ;DI  5;FZ  SZTF  UIF  CTFP

OZLIFNLGL OF.GFg; S\5GLGF TDM VFZM5L 5F;[ AFSL ZC[,L SZDGL
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DF\U6L  SZTF\  TDM  VFZM5LV[  OZLIFNLG[  TFP  !_q&qZ_ZZ  GF

ZMHGM ~FP  #4(_4___qv GM VF5[, CTMP  ;NZ R[S A[\SDF\  ZH]

SZTF\  :JLSFZF.  HX[  VG[  R[SGF  GF6F\  OZLIFNLGL  OF.GFg;  S\

5GLG[  D/L  HX[  T[JM  5FSM  lJ`JF;  VG[  AF\C[WZL   TDM

VFZM5LV[ VF5[,P 

s!P#f TDM  VFZM5LG[  VF5[,  R[S  OZLIFNLV[  V[S;L;  A[\S4  N[PAFZLVF

XFBFDF\  TFP!$q_&qZ_ZZ  GF  ZMH  :JLSFZJF  DF8[  ZH]  SZTF\

T[  R[SGM V:JLSFZ SZJFDF\  VFJ[, K[ VG[ T[  R[S V\U[  A[\S wJFZF

TFP!5q&qZ_ZZ  GF  ZMH  R[S  ZL8"G  D[DFGF  SFZ6  G\P  !Z  cc

DRAWERS SIGNATURE DIFFER  cc  GF  X[ZF  ;FY[  :JLSFZIF

JUZ 5ZT OZ[, K[ VG[ T[GL HF6 OZLIFNLV[ T[DM VFZM5LG[ SZ[TL

CTLP 5Z\T]  TDM VFZM5LV[ OZLIFNLG[ SM. 56 ;\TMQFSFZS HJFA

VF5[, GCL VG[ ,MGGF GF6F\ EZJFDF\ BM8F JFINFVM SZ[, CTFP

H[YL  OZLIFNLGL  OF.GFg;  S\5GLG[  VFZM5L  p5Z  lJ`JF;

VG[  EZM;M  ZC[,  GYL  TYF  TDM  VFZM5LGF  VFJF  A[HJFANFZL

5]J"SGF JT"GGF SFZ6[ OZLIFNLGL OF.GFg; S\5GL ;FYH[ K[TZ5L\

0L4  lJ`JF;3FTGM  EMU  AgIF  K[   VG[  VFZM5LG[  H[  V\U[GL

OFIN[;ZGL  GM8L;  OZLIFNLV[  T[DGF  JSL,zL

DFZOT[  TFPZ(q&qZ_ZZ  GF  ZMH  GM8L;  VF5[,  K[  VG[  T[GL

AHJ6L TDM  VFZM5LG[  TFP  _*q_*qZ_ZZ  GF  ZMH  Y. UI[,

CMJF KTF\ TDM VFZM5LV[ OZLIFNLGF GF6F\ lGID ;DIDF\ R]SJL

VF5[,  GYLP  H[YL   OZLIFNLG[  CF,GL  VF  OZLIFN  gIFI

D[/JJF ;F~ NFB, SZJFGL H~Z 50[, K[P 
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sZf SM8"GL SFI"JFCLv

sZP!f p5ZMST  5[Z[U|FODF\  H6FJ[,  CSLSTJF/L  OZLIFN  ZH]  SZTF

OZLIFNLGL OZLIFNG[  મારા પુરોગામી ન્યાયાધીશશ્રીએ lS|DLG, S[;

ZÒ:8Z[ ,[JFGM C]SD SZL  ક્રિમીનલ્ પ્રોસીજર કોડની કલમ - ૨૦૪

GL  HMUJF.  VgJI[  VFZM5L  lJ~wW  WL  G[UMP  .g:8=]P  V[S8GL

S,Dv!#( GF ;Dg; .:I] SZJFGM C]SD SZJFDF\ VFJ[,P

sZPZf   ;NZC]\  OZLIFNG]\  Z[S0"  TYF  ZMHSFD wIFG[  ,[TF\  VFZM5LG[  5|M;[;

AHTF VFZM5L CFHZ YI[, VG[  VFZM5L T[DGF lJPJPzL DFZOT[

CFHZ YTF\  VFZM5LG[ OZLIFN TYF T[GL ;FY[  OZLIFNLV[ ZH] SZ[,

N:TFJ[HMGL GS,M 5]ZL 5F0[,P JW]DF\ DFZF 5]ZMUFDL gIFIWLXzL

äFZF VF\Sv ૧ 5 YL VFZM5LGM HJFA s%,Lf GM\WJFDF\ VFJ[, VG[

T[DF\ VFZM5LV[ U]GM SA], G ZFBTF\ ;NZC] OZLIFNG]\ SFD OZLIFN

51FGF 5]ZFJF p5Z ZFBJFDF\ VFJ[,PJW]DF\4 S[;G] Z[S0" wIFG[ ,[TF\

DFZF 5]ZMUFDL gIFIFWLXzLV[ S[;G[ JMZ\8 S[; TZLS[ R,FJ[, K[P 

s#f      OlZIFN 51F[ OMD" v ;L D]HA 5]ZFJFVM v

s#P!f  ;NZ SFDGF OZLIFN 51F[  OMD"v;L D]HA DF{lBS TYF N:TFJ[Ò

5]ZFJF ZH]  SZ[, K[P  ;NZ SFD[  OZLIFN 51FGM 5]ZFJM  5]ZM  YI[,

CMJFG]\ HFC[Z SZJFDF\ VFJ[,P 

s$f  lS|DLP5|MPSM0GL S,Dv#!# VgIJ[ lJX[QF lGJ[NGv

s$P!f VF SFD[ OZLIFN51FGM 5]ZFJM 5]ZM YTF\ VFZM5LG]\ ક્રિમીનલ પ્રોસીજર

કોડની  કલમ  -  ૩૧૧ ;FY[  JF\RTF  S,Dv  ૨૮૧ D]HA lJX[QF

lGJ[NG GM\WJF DF8[ S[; D],tJL ZFBJFDF\ VFJ[,4 5Z\T] VFZM5L

D]¡T[  CFHZ  G  ZC[TF\  VFZM5LGM  lJX[QF  lGJ[NGGM  CSS  TFP !
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&q_)qZ_Z5 GF ZMH A\W SZJFDF\ VFJ[, K[P 

s5f N,L,Mv

s5P!f   OZLIFN 51FGL N,L,Mv

• VF SFD[  OZLIFNL  TZO[  ,[lBT N,L,M ZH]  SZ[, K[  VG[  H[

N,L,MDF\ OZLIFNLGF lJPJPzL H6FJ[ K[ S[4 OZLIFNLV[ 5MTFGM S[;

SFINFGL  HMUJF.  5|DF6[  ;FlAT  SZ[,M  K[  TYF  OZLIFNLV[

5MTFGM  S[;  ;FlAT  SZJFDF\  S,Dv!#(  G[UMP .g:8=]P V[S8DF\

VF5JFDF\ VFJ[, TDFD VFJxIS TtJM ;FlAT  SZ[,F K[P 

• JW]DF\  N,L, SZTF\  H6FJ[ K[  S[4 HIFZ[  OZLIFNLV[ 5MTFGM

S[; ;FlAT SZ[, CM. tIFZ[ 5]ZFJMGM AMHM VFZM5L p5Z CMI K[ S[4

T[ VFJ[, 5]ZFJFG]\ B\0G SZJFG]\ ZC[ K[P

s5PZf  VF SFD[  VFZM5L  S[  VFZM5LGF  JSL,zL  äFZF  SM. N,L, SZJFDF\

VFJ[, GYL H[YL S[;GL SFI"JFCL VFU/ R,FJJFDF\ VFJ[ K[P

s&f lG6"I DF8[GF D]  ¡  FVMv  

VF  SFD[  OZLIFN  51F[  ZH]  YI[,  OZLIFN  TYF  N:TFJ[HM  wIFG[  ,[TF

GLR[ D]HAGF D]¡F p5l:YT YFI K[P

s!f X\]  OZLIFN  51F  jIFHAL  X\SFYL  5Z  5]ZJFZ  SZ[  K[  S[4  VFZM5LV[

OZLIFNLG[   T[VMGF   SFIN[;ZGF  ,[6F\  GF6F\  5[8[  T[DGL  zL  ZFD

OF.GFg;  S\5GL  ,LP4  N[JPAFZLVF  XFBFGM  R[S  G\P  _____*4

S[ H[ ~l5IF #4(_4___qv sV\S[ ~l5IF +6 ,FB V[\XL CHFZ 5]ZFf

GF ZMHGM VF5[, K[ m 

sZf X]\  VFZM5LV[  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dv!

#( D]HAGM lX1FFG[ 5F+ U]GM SIM" K[ m
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s#f X]\ C]SD m

• p5ZMST  D]¡FVM V\U[GF DFZF gIFILS lG6"IM GLR[ D]HA K[P 

          D]¡F G\P ! v  CSFZDF\4

          D]¡F G\P Z  v  CSFZDF\4

          D]¡F G\P # v  VFBZL C]SD D]HAP

vo lG6"I DF8[GF SF Z 6M ov

D]  ¡  F G\P! VG[ Z ov  

s&P!f DFZF lG6"I DF8[GF SFZ6M H[ p5Z D]HA p5l:YT YI[, K[  T[DF\ D]¡F

G\P ! VG[ Z GL RRF" OZLIFNGL CSLSTMG]\ 5]GZFJT"G G YFI TYF A\G[

D]¡FVM V[SALHF ;FY[ 5Z:5Z ;\S/FI[, CM.4 T[  C[T]YL  T[ A\G[ D]¡FGL

 RRF" V[S ;FY[ SZJDF\ VFJ[ K[P

s&PZf VFZM5L ;FD[ G[UMP.g:8]=PV[S8 S,D !#( D]HA U]GM GM\WJFDF\ VFJ[,

K[P G[UMP.g:8=]PV[S8 S,D !#( GL jIFbIF wIFG[ ,[TF\ H[ GLR[ D]HA K[

 138. Dishonor of cheque for insufficiency, etc., of funds in

the account.-

Where  any  cheque  drawn by a  person  on an  account

maintained by him with a banker for payment of any

amount  of  money to  another  person  from out  of  that

account for the discharge, in whole or in part, of any

debt or other liability, is returned by the bank unpaid,

either because of the amount of money standing to the

credit of that account is insufficient to honour the cheque

or that it exceeds the amount arranged to be paid from

that account by an agreement made with that bank, such
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person shall be deemed to have committed an offence and

shall, without prejudice to any other provision of this Act,

be  punished  with  imprisonment  of  a  term which  may

extend to two year, or with fine which may extend to

twice the amount of the cheque, or with both."

Provided that nothing contained in this section shall

apply unless--

(a) the cheque has been presented to the bank within a

period of six months from the date on which it is drawn

or within the period of its validity, whichever is earlier; 

(b) the payee or the holder in due course of the cheque,

as the case may be, makes a demand for the payment of

the said amount of money by giving a notice; in writing,

to the drawer of the cheque, 3[within thirty days] of the

receipt of information by him from the bank regarding

the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment

of the said amount of money to the payee or, as the case

may be, to the holder in due course of the cheque, within

fifteen days of the receipt of the said notice.

Explanation.- For  the purposes  of  this  section,  debt  of

other liability means a legally enforceable debt or other

liability.

s&P#f CF,GL  OZLIFN ;DI  DIF"NFDF\  NFB, SZ[, K[ S[D T[ V\U[GF SFZ6M v

SR.NO. Details Date
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1 Deposit of Cheque               14/06/2022

2 Date of Dishonur/ Return memo 15/06/2022

3 Issuance of Notice 28/06/2022

4 Notice Served 07/07/2022

5 Complaint filed before this court 18/08/2022

Complaint filed within limitation

s&P$f     5]ZFJFGF AMHF lJQF[ v

V[  5|:YFl5T  CSLST  K[  S[4  R[S  V[  lJlGDI5+  K[  VG[  lJGLDIv

5+ VgJI[ .g:8=]D[g8GL S,Dv!!( D]HA HM lJ~wWG]\ 5]ZJFZ SZJFDF\

G VFJ[ TM VJ[H4 TFZLB4 :JLSFZJFGM ;DI4 X[ZFVMGM ;DI S|D ;\A\W[

VG[  T[GM  WFZ6STF"  SFIN[;ZGM  S|lDS  WFZ6STF"  CMJF  V\U[  SFG]GL

VG]DFG WFZ6F SZL ,[JFDF\  VFJX[  T[JL H ZLT[  G[UMP .g:8=]P  V[S8GL

S,Dv!#) J\RF6[ ,[TF\ T[DF\ 56 cc HIF\ ;]WL lJ5ZLT 5]ZJFZ SZJFDF\

VFJX[ S[4 R[SGF WFZS[  S,Dv!#( DF\  H6FJ[, R[S4 SM. N[J]\  VYJF

VgI HJFANFZLG[ 5]Z[5]ZL ZLT[ VYJF V\XTo R]SJ6L DF8[ R[S VF5[,M

CTMccP

VFD  S,Dv!#)  GL  HMUJF.VM  HMTF\  WFZSGL  TZO[6DF\

VG]DFG SZJFGL  HMUJF. ;NZ S,DDF\  SZJFDF\  VFJ[, CMJFG]\  O,LT

YFI K[4 T[JL H ZLT[  WL G[UMXLI[A, .g:8]=D[g8GL V[S8GL S,DvZ_

D]HA HM SM. jIlST lJGLDI5+ p5Z ;CL SZL VgIG[ VF5[  VG[ T[

;\5]6" S|M; CMI S[ V5]6" lJUTJF/M CMI TM T[JL VF5GFZ jIlST 5|YD

NX"GLI ZLT[ VgI jIlSTG[ V[JL ;¿F C:TF\TZ SZ[ K[ S[4 T[DF\GL V5]6"

lJUT VYJF VgI H~ZL lJUTM VgI H~ZL EZJFGL lJUT T[6[ ;\5]6"

SZL ,. lJGLDI5+ p5IMUDF\ ,[JFGM K[P VFD4 p5ZMST GM\W[, S,D
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!!(4!#)4 VG[ Z_ VgJI[ p5,aW SFG]GL VG]DFG VG[ WFZ6F CFY

p5ZGF  S[;DF\4  OZLIFNL  lJGLDI5+MGM  WFZ6STF"  CMJFG]\  DFGJFG[

;A/ SFZ6 ZC[ K[P V[ BZ]\ K[ S[4 SFG]GL  VG]DFG  VG[  WFZ6F B\0GLI

5|SFZGL K[4 VG[ HM lJ~wWG]\ 5]ZJFZ SZJFDF\ VFJ[ TM T[G]\  SFG]GL D]<I

ZC[T]\ GYLP VFD4 lJ~wWGL CSLST ;FlAT G YFI tIF\ ;]WL V[J]\ SZJFDF\

VFJX[ T[ R[S WFZ6 SZGFZG[ T[ R[S S,Dv!#( DF\ NXF"jIF D]HA T[GF

SM. N[JFGF VYJF VgI HJFANFZLGF 5]Z[5]ZF VYJF T[GF SM. EFUDF\YL

AMHD]ST YJFGF AN,FDF\ T[ R[S D[/jIM CX[P J6R]SjIM 5ZT YI[,M

R[S CF,G]\  SFIN[;ZG]\  N[J]\  S[  HJFANFZL  VNF SZJFDF\  VF5JDF\  VFJ[,

CTM T[J]\ VG]DFG SZJFDF\ VFJX[P VFGFYL lJ~wW 5]ZJFZ SZJFGM AMHM

IFG[  S[  5ZT VFJ[, J6 R]SJFI[, R[S SFIN[;ZGL HJFANFZL  S[  N[JF

5[8[ G CTM T[D 5]ZJFZ SZJFGM ALHM T[ R[S ,BL VF5GFZ 5Z ZC[ K[P VFD

S,Dv!!(sV[f  VG[  !#)  GF  VG]DFGM  V[  SFINFGF  VG]DFGM  K[

RMSS; VG]DFGM K[ VG[ VFZM5L TZOYL HIF\ ;]WL lJ~wWG]\ 5]ZJFZ G

YFI  tIF\  ;]WL  T[  B\0LT  YTF\  GYLP  VF  SFD[  ;JM"rR  VNF,T  äFZF

V[  l;wWF\T 5|:YFl5T SZJDF\  VFJ[, K[  S[  VFZM5LV[  H[JM  X\SFYL  5Z

R]:T 5]ZFJM  VF5JF  DF8[  VFZM5LV[  ;F1FLGF  5F\HZFDF\  56 VFJJFGL

H~Z ZC[TL GYL4 V[8,[ S[ VG]DFGG]\ B\0G VFZM5L4 OZLIFN 51F[ H[ 5]ZFJM

ZH] SZ[,M K[ T[GF  äFZF 56 T[ SZL XS[ K[ VG[ VFZM5L  äFZF DF+ X\SF

pt5gG SZTM S[ XSI 5]ZFJM VF5JM H H~ZL K[P

s&P5f G[UMXLI[A, .g:8]=D[g8 V[S8v!((! GL S,Dv!#( GM U]GM HM.V[

TM T[GF TtJM GLR[ D]HA K[P

In  the case  of Gimpex Private  Limited  vs.  Manoj  Goel,
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(2022) 11 SCC 705 this Court has unpacked the ingredients

forming the basis of the offence under Section 138 of the

NI Act in the following structure:

1.  The drawing of a cheque by person on do account

maintained by him with the banker for the payment of

any amount of money to another from that account;

2. The cheque being drawn for the discharge in whole or

in part of any debt or other liability;

3. Presentation of the cheque to the bank arranged to be

paid from that account,

4. The return of the cheque by the drawee bank as unpaid

either because the amount of money standing to the credit

of that account is insufcient to honour the cheque or that

it exceeds the amount

5. A notice by the payee or the holder in due course

making a demand for the payment of the amount to the

drawer of the cheque within 30 days of the receipt of

information from the bank in regard to the return of the

cheque; and

6. The drawer of the cheque failing to make payment of

the amount of money to the payee or the holder in due

course within 15 days of the receipt of the notice.

VFD4 p5ZMST TDFD TtJM ;FlAT SZJFDF\ OZLIFN 51F ;O/

YFI  TM  H  WL  G[UMXLI[A,  V[S8  !((!  GL  S,Dv!#(  VgJI[

VFZM5LG[  NMlQFT  9ZFJL  XSFIP VFJL H ZLT[ WL G[UMP.g:8=]PV[S8GL
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S,Dv!#( VgJI[  VFZM5LG[ NMlQFT 9ZFJL XSFIP VFJL H ZLT[  WL

G[UMXLI[A,  .g:8=]D[g8GL  V[S8  !((!  GL  S,Dv!#)  R[SGF

WFZ6STF"GL  TZO[6DF\  VG]DFG  SZJF  AFAT  K[  V[8,[  S[  lJ~wWGL

CSLST ;FlAT G YFI tIF  ;]WL  V[J]\  VG]DFG SZJFDF\  VFJ[  K[  S[4

T[  R[S WFZ6 SZGFZG[ T[ R[S S,Dv!#( DF\ NXF"jIF D]HA T[GF SM.

N[JF S[ VgI HJFANFZLDF\ 5]Z[5]ZF VYJF T[GF SM. EFUDF\YL AMHFD]ST

YJF AN, T[ R[S D[/jIM CX[ VG[ VF J6R]SJFI[, 5ZT YI[, R[S

CF,GF SFIN[;ZGF N[JF VYJF HJFANFZL VNF SZJF ;FZ] H VF5JFDF\

VFJ[,  CTM  T[J]\  VG]DFG  SZJFDF\  VFJX[P  VFD4  VF  SFD  GM  R[S

SFIN[;ZGF N[JF S[ HJFANFZL AN, AMHDF\YL D]ST YJF DF8[ VFZM5LV[

OZLIFNLG[ VF5[, K[ VG[ VF N[J]\ S[ HJFANFZL SFIN[;ZGL K[ VG[ T[GF

SFINF äFZF VD, SZFJL XSFI K[ T[JM K[ T[J]\ S,Dv!#) VgJI[ VF

VNF,T VG]DFG SZX[P VFGFYL  lJ~wWG]\  5]ZJFZ  SZJFGM  AMHM S[

IFG[  S[  5ZT VFJ[, R[SGM J6R]SjIF R[SGL JT"DFGGL IFG[  CF,GM

SFIN[;ZGL HJFANFZL S[ N[JF 5[8[ G CTM VYJF TM T[ R[S lAGVJ[Ò

CTM4 T[D 5]ZJFZ SZJFGM AMHM T[ R[S ,BL VF5GFZ p5Z ZC[ K[P VF

SFD[ CF,GF VFZM5L p5Z VF AMHM T[ R[S ,BL VF5GFZ p5Z ZC[ K[P

VFD4 VF SFD[ CF,GF VFZM5L p5Z VF AMHM ZC[ K[P S,Dv!!( VG[

S,Dv!#) GL  SFG}GL  HMUJF.VM HM.V[  TM  SM8"  CD[XF\  OZLIFNLGL

TZO[6DF\ VG]DFG G SZ[ T[ DF8[ lJ~wWG]\ 5]ZJFZ SZJFGM AMHM SFINF

äFZF VFZM5L p5Z GFBJFDF\ VFJ[, K[ 5Z\T] S,Dv!!( VG[ S,Dv

!#) VgJI[ VF SM8" CF,GF VFZM5L lJ~wW tIFZ[ H p5Z SCIF D]HA

VG]DFG  SZL  XS[  S[  HIFZ[  OZLIFNLGL  OZLIFN  S,Dv!#( VG[ !$Z
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VgJI[ ;DI DIF"NFDF\  H NFB, SZJFDF\ VFJ[,L CMJL HM.V[ VG[ A[

S,MDMDF\ H6FJ[, VFN[XFtDFS HMUJF.VMG]\  OZLIFN 51F[  lGoX\S56[

5F,G SZ[, CMJ]\ HM.V[P

s&P&f VF SFDGF OZLIFNLGL VF\Sv _5 GL H]AFGLDF\ H6FJ[, K[ S[ VF SFDGF

OZLIFNL zLZFD 8=Fg;5M8" OF.GFg; S\5GL ,LP S\5GLh V[S8 v !)5&

C[9/ :Y5FI[, ZHL:80" S\5GL K[P T[GL D]bI XFBF R{gGF. BFT[ VFJ[,L

K[P  ;DU|  N[XDF\  TYF U]HZFTGF lJlJW XC[ZMDF\  XFBFVM VFJ[,L K[P

N[PAFZLVF D]SFD[ T[VM OZLIFNLGL VMOL; VFJ[,L K[P T[VM OZLIFNLGL S\

5GL H]GF TYF GJF JFCGM p5Z V[RP5LP SZFZ SZL ,MG VF5[ K[P 

s&P*f TDM VFZM5LV[ OZLIFNLGL VMOL;DF\ VFJL TDM VFZM5L TAFE S\5GLG]

TAFE  1035  DI 8=[S8Z  H[GM  ZHL:8=[XG  G\AZ  o  HLPH[PZ_PALP5&&&

BZLNL SZJF DF\UTF CM. ,MG D[/JJF DF8[ VFJ[,F VG[ VFZM5L T[DGL

OF.GFg; S\5GLGF V[U|LD[g8 YL ;\DT Y.G[  H~ZL SFU/M p5Z TDM

VFZM5LV[  ;CL  SZ[,  K[P  OZLIFNL  5F;[YL  D[/J[,  ,MGGF  C%TF

lGIT  ;DIDF\  TDM  VFZM5LV[  EZJFGF  CTF  VG[  TDM

VFZM5LV[ OZLIFNL OF.GFg; S\5GL ;FY[  GSSL SZJFDF\  VFJ[, XZTM

D]HAGF ,MGGF C%TF jIFH ;CLT OF.GFg; S\5GLDF\ HDF SZJFTF G

CTFP H[YL OZLIFNLGL OF.GFg; S\5GLGF R0[, AFSL ZC[, C%TF EZL

HJF DF8[ VFZM5LG OMG p5Z HF6 SZ[, VG[ R0[, C%TFGL VJFZ GJFZ

DF\U6L SZ[, T[D KTF\  TDM VFZM5LV[  ,MGGF C%TF R]ST[  SZ[, GYL

VG[ TDM VFZM5L UD[ T[ ACFG[ ;DI 5;FZ SZTF UIF CTFP OZLIFNLGL

OF.GFg; S\5GLGF TDM VFZM5L 5F;[ AFSL ZC[,L SZDGL DF\U6L SZTF\

TDM  VFZM5LV[  OZLIFNLG[  TFP  !_q&qZ_ZZ  GF  ZMHGM  ~FP
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#4(_4___qv GM VF5[, CTMP ;NZ R[S A[\SDF\  ZH]  SZTF\  :JLSFZF.

HX[ VG[ R[SGF GF6F\ OZLIFNLGL OF.GFg; S\5GLG[ D/L HX[ T[JM 5FSM

lJ`JF; VG[ AF\C[WZL  TDM VFZM5LV[ VF5[,P 

s&P(f TDM VFZM5LG[ VF5[, R[S OZLIFNLV[ V[S;L; A[\S4 N[PAFZLVF XFBFDF\

TFP!$q_&qZ_ZZ GF ZMH :JLSFZJF DF8[ ZH] SZTF\ T[ R[SGM V:JLSFZ

SZJFDF\ VFJ[, K[ VG[ T[ R[S V\U[ A[\S wJFZF TFP!5q&qZ_ZZ GF ZMH

R[S ZL8"G D[DFGF SFZ6 G\P !Z cc  DRAWERS SIGNATURE DIFFER

cc  GF  X[ZF  ;FY[  :JLSFZIF  JUZ  5ZT  OZ[,  K[  VG[  T[GL  HF6

OZLIFNLV[  T[DM  VFZM5LG[  SZ[TL  CTLP  5Z\T]  TDM

VFZM5LV[  OZLIFNLG[  SM.  56  ;\TMQFSFZS  HJFA  VF5[,  GCL

VG[ ,MGGF GF6F\ EZJFDF\ BM8F JFINFVM SZ[, CTFP H[YL OZLIFNLGL

OF.GFg; S\5GLG[  VFZM5L p5Z lJ`JF; VG[  EZM;M ZC[, GYL TYF

TDM VFZM5LGF VFJF A[HJFANFZL 5]J"SGF JT"GGF SFZ6[ OZLIFNLGL

OF.GFg;  S\5GL  ;FYH[  K[TZ5L\0L4  lJ`JF;3FTGM  EMU  AgIF

K[   VG[  VFZM5LG[  H[  V\U[GL  OFIN[;ZGL  GM8L;  OZLIFNLV[  T[DGF

JSL,zL DFZOT[ TFPZ(q&qZ_ZZ GF ZMH GM8L; VF5[, K[ VG[ T[GL

AHJ6L TDM VFZM5LG[  TFP _*q_*qZ_ZZ GF ZMH Y. UI[, CMJF

KTF\  TDM  VFZM5LV[  OZLIFNLGF  GF6F\  lGID ;DIDF\  R]SJL  VF5[,

GYLP  JW]DF\  VF  SFDGF OZLIFNLV[  OZLIFN ;FY[  ZH]  SZ[,F  N:TFJ[HL

5]ZFJFVM VF\Sv!* YL Z# ;]WLGF wIFG[  ,[TF H6F. VFJ[  K[  S[  VF

SFDGF OZLIFNLV[ VF SFDGF VFZM5LG[ ;NZC]\ R[S SFIN[;ZGF ,[6F VG[

HJFANFZL  5[8[  VF5[,M  CTM  T[  CSLST  VF  SFDGF  OZLIFNL  lGoX\

S56[ 5]ZJFZ SZ[ K[P 
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JW]DF\  V+[  V[  GM\WJ]  H~ZL  K[  S[  VFZM5LGL  %,L  ,LWF  AFN

VFZM5L S[ T[DGF lJPJPzL ;NZ S[;GL SFI"JFCL NZdIFG CFHZ ZC[, GCL

H[YL  SFI"JFCLGF  NZ[S  TASS[  T[VMGF  CSS  A\W  SZJFDF  VFJ[,P

JW]DF\  ;NZ  SFD[  OZLIFNLGL  p,8T5F;  YI[,  GYL  VG[  OZLIFNLGM

5]ZFJM VGR[,[gH ZC[, K[P 

s&P)f GFDNFZ ;JM"rI VNF,TDF\   Basalingappa vs. Mudibasappa

2019 0 AIR (SC) 1983 R]SFNFG[ wIFGDF\ ZFBL ARFJDF\ H6FJ[,

CSLST D]HA VFZM5LV[  SM. B\0GFtDS CSLST NXF"J[, G CM. T[JF

;\HMUMDF\ OlZIFNLV[ 5MTFGM SFIN[;ZG]\ ,[6\] VG[  HJFANFZL 5[8[ R[S

VF5[, K[  T[J\]  DFGJFG[  SFZ6 K[P  H[  CSLST OZLIFNL 5]ZJFZ SZJFDF\

;O/ YI[, K[P

s*f VFD4  p5ZMST  RRF"  SIF"  D]HA  OZLIFNLGL  CSLST  D]HA

VFZM5LV[  CF,GM  TSZFZL  R[S  ,LW[,  ,MGGL  EZ5F.  5[8[  રુપીયા

#4(_4___qv sV\S[  ~l5IF +6 ,FB V[\XL CHFZ 5]ZFf  GM VF5[,M

અને  OZLIFNLV[  TSZFZL  R[S  5MTFGF  BFTFDF\  GFBTF\  ;NZ R[S  ZL8G"

YI[, VG[ VFZM5LV[ OZLIFNLG[ SFIN[;Z HJFANFZL GF 5{;F G VF5TF

CF,GL  OZLIFN  NFB,  SZL  VG[  T[  DT,AGL  CSLST

OZLIFNLV[  5]ZFJFVMYL  5]ZJFZ  SZ[,  CM.  T[DH  VFZM5L   TZO[   WL

G[UMP .g:8=]P V[S8 S,Dv!#(4 !!( D]HAG]\ VG]DFG B\0G SZJFDF\

VFJ[,  GF  CM.  H[YL  VFZM5LV[  WL  G[UMP.g:8]=PV[S8  S,Dv!

#( D]HAGM lX1FF 5F+ U]GM VFRZ[, K[ T[J] 5]ZJFZ YT] CM. D]¡F G\P !

VG[  Z GM HJFA CSFZDF\  VF5L GLR[  D]HAGM C]SD SZJM gIFIMlRT

H6F. VFJ[ K[P 
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voo VF B ZL C] S D oov

s!f VF SFDGF VFZM5L ,1D6EF. W]/FEF. AFZLVF4 W\WM o 0=F.JL\U4 ZC[P

,JFZLIF4  58[,  OP4  TFPN[JU-AFZLVF4  HLPNFCMN  GFVMG[[ T[VMGL

U[ZCFHZLDF\  ક્રિમીનલ  પ્રોસીજર  કોડની  કલમ  -  ૨૫૫(૨)  મુજબ WL

G[UMP.g:8=]D[g8  V[S8GL   S,Dv!#(  D]HA  lX1FFG[  5F+  U]GFDF\

TS;LZJFG 9ZFJJFDF\ VFJ[ K[P

sZf ;HFGF D]¡F V\U[ ;F\E/JFDF\ VFJ[,P 

R]SFNM ov  VFHZF[H  TFP  _*4 DFC[ DFR"4  ;G[  Z_Z& GF  ZF[H  B]<,L

VNF,TDF\ JF\RL4 ;\E/FJL HFC[Z SIF["P

TFP_*q_#qZ_Z&                                 s;\HIS]DFZ VMP UU"f
 દેવગઢ બારીયા                         V[0LPHI]0LXLI, D[HL:8=[8 O:8" S,F;4

       દેવગઢ બારીયાP
              (UI Code: GJ01738)

s!f  OZLIFN51F[  lJPJPzL  ;HF  D]¡[  N,L, SZTF  H6FJ[  K[  S[4  VF  SFDGF

VFZM5LV[  VF5[,  R[SGL  ZSD 36L  DM8L  ZSD  TYF  DFTAZ  K[P  VF

SFDGF  OZLIFNLG[  GF6F\  36F ,F\AF  ;DIYL  R]SJ[,F  GYLP  VFZM5L

;FD[  VFlY"S U]GM SIF"G]  ;FlAT YI[, K[  T[YL ;DFHDF NFB,M A[;[

T[JL JW]DF JW] ;HF SFINF 5|DF6[ 5]Z[5]ZL ;HF SZJF TYF OZLIFNLG[

R[SGL  ZSDGL  A[  U6L  ZSDG]  J/TZ  R]SJL  VF5[  T[JM  C]SD  SZJF

D[PYXMP 

sZf  p5ZMST  VF  SFDGF  OZLIFNLGF  lJPJPzL  GFVMG[  ;F\E?IF  AFN  VF

SFD[  G[UMP  .g:8]P  V[S8 S,Dv!#( wIFG[  ,[TF\  T[DF\  A[  JQF"GL  ;HF

VG[  R[SGL  AD6L  ZSD  ;]WLG]  J/TZGL  HMUJF.  SZ[,  K[  VG[  T[

D]HA C]SD SZL XSFI T[D K[P T[DH VF SFD[ EFZTLI GFUZLS ;]Z1FF ;\
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CLTFGL S,Dv Z$ DF\ N\0 SZJFGL ;tTF ZC[, K[P G[UMP.g:8]P V[S8GL

S,Dv!#(wIFG[ ,[TF\4 ;NZ SFINF D]HA VFZM5LG[ SM. ,3]TD ZSD

TYF ;HF SZJF V\U[ SM. HMUJF. SZ[, GYL V[8,[ S[ VNF,T S[;GL

CSLSTM  VG[  ;\HMUMG[  wIFG[  ,.G[  gIFlIS VG[  jIFHAL   ;HF  SZL

XS[ K[P 

s#f  CF,GF S[;DF\ VFZM5L ;FD[ VUFp VFJF 5|SFZGM SM. R[S VF5[, CMI

VG[  T[  ZL8G"  YI[,  CMI4  T[JM  SM.  S[;  YI[,  K[  S[  S[Dm T[  AFAT[

OZLIFN51F  Z[S0"  p5Z  SM.  CSLST  ,FJ[,  GYLP   GFDP  VNF,TGF

A,ZFH  lJP  :8[8  !))$  s#f  ;]l5|D  SM8"  5[H  G\P  Z)  GF  R]SFNFDF\

:5Q856[ H6FjI] K[ S[4 GF6F\SLI J/TZGM C]SD SZTL JBT[ VNF,T[

VFZM5LGL  VFlY"S  l:YlT  lGUFC[  ,[JL  HM.V[P  5Z\T]  J/TZGL  ZSD

R[SGL ZSDYL VMKL CMJL G HM.V[P GFDP;JM"rI VNF,TGF R]SFNFG[

DFG;C  J\RF6[  ,[TF\4  Kaushalya Devi  massand V/s  Roopkishor

( AIR 2011 SC 2566 ) GF R]SFNFDF V[J]\ 9ZFJ[, K[ S[4 " Held that

the offence under section 138 of the N I Act is almost in

the nature of civil wrong which has been given criminal

overtone, and imposition of fne payable as compesation is

sufcient to meet the ends of justice.  GFDPVNF,TGF  ALHF

VgI R]SFNFG[ J\RF6[ ,[TF\ T[DF\ GLR[ D]HA 9ZFJ[, K[ " Vijayan v/s

Baby 2011 (4) KLT 355 " Hon'ble the supreme court held

that  the  direction  to  pay  the  compesation  by  way  of

restitution  in  regard  to  the  loss  on  account  of  the

dishonour of the cheque should be practical and realistic.

so in prosecution under section 138 of the NI Act, the

compensatory  aspect  of  remedy  should  be  given  much
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priority over punitgiven aspect, JW]DF\ RRF" SZ] TM S[;DF R[SGL

ZSDYL A[ U6L ZSD ;]WL VF SFDGF VFZM5L 5F;[YL OZLIFNLG[ J/TZ

TZLS[  R]SJL  VF5JFGM  C]SD SZJFGL  VF SFINFDF  HMUJF. SZ[, K[P

JW]DF\ VF S[;DF\ A[ JQF"GL S[NGL lX1FF Y. XS[ T[D K[ VG[ ,3]TD ;HF

V\U[  SM.  HMUJF.  SZ[,  GYLP  VF  ;\HMUM  VG[  S[;GL  CSLST  HMTF\

VFZM5L ;FD[ VFlY"S U]GFGM VFZM5 K[P VFZM5L VG[ OZLIFNL JrR[ H[

GF6F\SLI jIJCFZ  YI[,  K[  VG[  T[  GF6F\SLI jIJCFZ  5[8[  H[   ZSD

OZLIFNLG[  R]SJL  VF5JFGL  CTL  T[  ZSD  DF8[  VFZM5LV[  OZLIFNLG[

R[S VF5[, CTM H[YL VF SFDGF OZLIFNLG[ R[SGL ZSDG]\ J/TZ VF5J]\

plRT H6F. VFJ[  K[P  H[  V\U[  GFDPVNF,TGM R]SFNM  J\RF6[  ,[TF\4

H[ GLR[ D]HA K[P Kumaran Vs . State Of Kerala (2017) 7 SCC 471

Supreme Court Of India H[GF 5[ZF G\P#! VG[ Z& GLR[ D]HA K[P 

31. The provisions of Sections 357 (3) and 431 CrPC, when

read  with  Section  64  IPC  ,  empower  the  court,  while

making an order for payment of compensation, to also

include a default sentence in case of non - payment of the

same." 26. This statement of the law was reiterated in R.

Mohan v/s A. K. Vijaya Kumar , (2012) 8 SCC 721 ( see

paras 26 to 29). 27. These two judgments make it clear

that the deeming fction of Section 431 Cr.P.C. extends not

only to Section 421, but also to Section 64 of the Indian

Penal Code. This being the case, Section 70 IPC, which is

the last in the group of Sections dealing with sentence of

imprisonment  for  non-payment  of  fne  must  also  be
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included  as  applying  directly  to  compensation  under

Section 357 (3) as well. The position in law now becomes

clear. The deeming provision in Section 431 will apply to

Section 421 (1) as well, despite the fact that the last part

of the proviso to Section 421 (1) makes a reference only

to an order for payment of expenses or compensation out

of, which would necessarily refer only to Section 357 (1)

and  not  357  (3).  Despite  this  being  so,  so  long  as

compensation has been directed to be paid, albeit under

Section 357 (3), Section 431, Section 70 IPC and Section

421  (1)  proviso  would  make  it  clear  that  by  a  legal

fction , even though a default sentence has been suffered,

yet,  compensation would be recoverable  in  the manner

provided under Section 421 (1). This would, however, be

without the necessity for recording any special  reasons.

This  is  because  Section  421  (1)  proviso  contains  the

disjunctive " or " following the recommendation of the

Law Commission , that the proviso to old Section 386 (1)

should not be a bar to the issue of a warrant for levy of

fne, even when a sentence of imprisonment for default has

been  fully  undergone.  The  last  part  inserted  into  the

proviso to Sec. 421(1) as a result of this recommendation

of the Law Commission is a category by itself which applies

to compensation payable out of a fne under Section 357(1)

and, by applying the fction contained in Section 431, to

V[0LPHI]0LP D[HL:8=[8 O:8" S,F;4 દેવગઢ બારીયાP  Page 20 of 23



    CC. No. 853 OF 2022

compensation payable under Section 357 ( 3 ).

s$f JW]DF\ GFPVNF,TGF ALHF VgI R]SFNFG[ J\RF6[ ,[TF\ H[ GLR[ D]HA K[P

K.A. ABBAS H S A ; SABU JOSEPH V/S SABU JOSEPH & ANR;

2010 ( 6 ) SCC 230 Para 27 : From the above line of cases,

it becomes very clear, that, a sentence of imprisonment

can be granted for default in payment of compensation

awarded  under  Section  357  (3)  of  Cr.PC.  The  whole

purpose of the provision is to accommodate the interests

of the victims in the criminal justice system. Sometimes

the situation becomes such that there is  no purpose is

served by keeping a person behind bars. Instead directing

the accused to  pay an amount  of  compensation to the

victim  or  affected  party  can  ensure  delivery  of  total

justice. Therefore, this grant of compensation is sometimes

in lieu of sending a person behind bars or in addition to a

very light sentence of imprisonment. Hence on default of

payment  of  this  compensation,  there  must  be  a  just

recourse. Not imposing a sentence of imprisonment would

mean allowing the accused to get away without paying

the  compensation  and  imposing  another  fne  would  be

impractical as it would mean imposing a fne upon another

fne and therefore would not ensure proper enforcement of

the order of compensation. While passing an order under

Section 357 ( 3 ), it is imperative for the courts to look at

the ability and the capacity of the accused to pay the
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same amount as has been laid down by the cases above,

otherwise  the  very  purpose  of  granting  an  order  of

compensation would stand defeated.

s5f JW]DF\ GFDP;JM"rI VNF,TGF R]SFNF HMTF\4 HM VFZM5L J/TZGL ZSD

R]SJL VF5JFDF\ S;]Z SZ[ TM VNF,T S[NGL ;HF OZDFJL XS[ K[ H[YL VF

SFDGF VFZM5LG[ A[ JQF"  GL ;HF SZJL gIFIMlRT VG[ jIFHAL ;HF

SZJFG] plRT H6F. VFJ[ K[ H[YL GLR[ D]HAGM VFBZL C]SD gIFIGF

lCTDF\ SZJFDF\ VFJ[ K[P

vo VFBZL C]SD ov

s!f VF SFDGF VFZM5L ,1D6EF. W]/FEF. AFZLVF4 W\WM o 0=F.JL\U4 ZC[P

,JFZLIF4  58[,  OP4  TFPN[JU-AFZLVF4  HLPNFCMN  GFVMG[[  T[VMGL

U[ZCFHZLDF\  ક્રિમીનલ પ્રોસીજર  કોડની  કલમ  -  ૨૫૫(૨) VgJI[[  WL

G[UMP.g:8=]D[g8 V[S8GL S,Dv!#( D]HA TS;LZJFG 9ZFJL A[ JQF"GL

;FNL S[NGL ;HF SZJFDF\ VFJ[ K[P 

sZf JW]DF\  VFZM5LG[  V[JM  C]SD  SZJFDF\  VFJ[  K[  S[4  VFZM5LV[

~l5IF  #4(_4___qv  sV\S[  ~l5IF  +6  ,FB  V[\XL  CHFZ  5]ZFf

ક્રિમીનલ  પ્રોસીજર  કોડની  કલમ  -  ૩૫૭  D]HA  OZLIFNLG[  J/TZ

5[8[ C]SDGL TFZLBYL A[ DF;DF\ R]SJL VF5JFGM C]SD SZJFDF\ VFJ[ K[P

s#f JW]DF\ VF SFD[ VFZM5L J/TZGL ZSD OZLIFNLG[ ;DI;Z G R]SJL VF5[

TM VFZM5LG[ JW] +6 DF;GL ;FNL S[NGL ;HFGM C]SD SZJFDF VFJ[ K[P

s$f VF SFD[  HM  VFZM5L  J/TZGL ZSD GFhZ zL  દેવગઢ બારીયાDF  HDF

SZFJ[ TM V5L, 5LZLI0 lJtIF AFN J/TZGL ZSD OZLIFNLG[ VF5JFGM
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VFN[X SZJFDF\ VFJ[ K[P 

s5f        VFZM5LG[ p5Z D]HAG] ;HF JMZ\8 SF-JFGM C]SD SZJFDF VFJ[ K[P 

s&f આ કામે આરોપી ચુકાદા સમયે તથા તે  પહેલા પણ કેસની  કાર્યાવાહી

દરમિયાન  હાજર  રહેલ  ન  હોય  જથેી  નામદાર  સર્વોચ્ચ  અદાલતના

RAJESH PONNADA VS.  SATYANARAYANA  SRIRANGAM

& ANR. SLP(Crl) No. 8954/2018 (II) Dated 29/01/2019 માં થયેલ

હુકમ મુજબ આરોપીનો ચુકાદાની વિના મુલ્યે નકલ મેળવવાનો હક રદ

કરવામાં આવે છે. 

s*f JW]DF\ VF SFD[ VFZM5L J/TZGL ZSD OZLIFNLG[ ;DI;Z G R]SJL VF5[

TM VFZM5L 5F;[YL J/TZGL ZSD N\0 TZLS[ J;], SZJF DF8[ S,[S8ZzL

NFCMNGFVMG[ VFYL VFN[X SZJFDF\  VFJ[ K[P S,[S8ZzL  દાહોદ GFVMG[

ક્રિમીનલ પ્રોસીજર કોડની કલમ - ૪૨૧ D]HA H%TL JMZ\8 .:I]\ SZJ]\P

R]SFNM ov  VFHZF[H  TFP  _*4 DFC[ DFR"4  ;G[  Z_Z& GF  ZF[H  B]<,L

VNF,TDF\ JF\RL4 ;\E/FJL HFC[Z SIF["P

TFP_*q_#qZ_Z&                                 s;\HIS]DFZ VMP UU"f
 દેવગઢ બારીયા                         V[0LPHI]0LXLI, D[HL:8=[8 O:8" S,F;4

       દેવગઢ બારીયાP
               (UI Code: GJ01738)
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