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138. Dishonor of cheque for insufficiency, etc., of funds in
the account.-

Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any
amount of money to another person from out of that
account for the discharge, in whole or in part, of any
debt or other liability, is returned by the bank unpaid,
either because of the amount of money standing to the
credit of that account is insufficient to honour the cheque
or that it exceeds the amount arranged to be paid from

that account by an agreement made with that bank, such
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person shall be deemed to have committed an offence and
shall, without prejudice to any other provision of this Act,
be punished with imprisonment of a term which may
extend to two year, or with fine which may extend to
twice the amount of the cheque, or with both."

Provided that nothing contained in this section shall
apply unless--
(a) the cheque has been presented to the bank within a
period of six months from the date on which it is drawn
or within the period of its validity, whichever is earlier;
(b) the payee or the holder in due course of the cheque,
as the case may be, makes a demand for the payment of

the said amount of money by giving a notice; in writing,

to the drawer of the cheque, ®[within thirty days] of the
receipt of information by him from the bank regarding
the return of the cheque as unpaid; and

(¢) the drawer of such cheque fails to make the payment
of the said amount of money to the payee or, as the case
may be, to the holder in due course of the cheque, within
fifteen days of the receipt of the said notice.

Explanation.- For the purposes of this section, debt of
other liability means a legally enforceable debt or other
liability.
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1 Deposit of Cheque 14/06/2022

2 Date of Dishonur/ Return memo 15/06/2022

3 Issuance of Notice 28/06/2022

4 Notice Served 07/07/2022

5 Complaint filed before this court 18/08/2022
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(2022) 11 SCC 705 this Court has unpacked the ingredients
forming the basis of the offence under Section 138 of the
NI Act in the following structure:

1. The drawing of a cheque by person on do account
maintained by him with the banker for the payment of
any amount of money to another from that account;

2. The cheque being drawn for the discharge in whole or
in part of any debt or other liability;

3. Presentation of the cheque to the bank arranged to be
paid from that account,

4. The return of the cheque by the drawee bank as unpaid
either because the amount of money standing to the credit
of that account is insufcient to honour the cheque or that
it exceeds the amount

5. A notice by the payee or the holder in due course
making a demand for the payment of the amount to the
drawer of the cheque within 30 days of the receipt of
information from the bank in regard to the return of the
cheque; and

6. The drawer of the cheque failing to make payment of
the amount of money to the payee or the holder in due

course within 15 days of the receipt of the notice.
AIH, GUSd dHIH dcdl AHIfSid SUIHI SIJIE Uf 1SN
gy dl ¥ €l aonMAaid Ase 1 ofl sdH—a3¢ BHou
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WRIdIRA Ais—9 &l 23 Yeloil dial Adl ¥Rl 41D & 5 |
SliHall STRUIEIA 211 SIHall AURIUI0l AEE AS SIUEAR0HI AR | Vol
¥qivielR]l U2 AHUAl &dl d &slsd Al SiHoll SAAIE] (o2

SULl YRUR $2 8.
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qgHi A9l A aiag %32 8 5 AR wdl dlan ole
AR § ddall [A.9.2{] A€ 52u0fl 51FUIE] €34l &1 B ol
¥efl sRidielell €35 doiss dlall 688 old SAIAHI A19d.
ggHi AeR s sARUIElS Gaeadud &dd o€l ol sUIElal]
Y1 AHolAAo% 28 8.

(§.€) dlIHER AURRY AEIGAHI Basalingappa vs. Mudibasappa
2019 0 AIR (SC) 1983 YSIEldl edlaidi Al ciUIgH] ¥LI1dd
&slsd Yol ARIURA SIS visalicHs &slsd 01dd o &l dal
AANHI §RUIE1A Uldloll SIuEAR ARL Aol ¥UIGER] U2 AS
AUNUE & A Hlsidial SRRl 8. ¥ &51sd SAUIE]l YRAUR SAIAI
250 &Jd 8.

(9) AHH, Gwisa UAT sal Yo sAuEld  eslsa yxol
ARIIA &ldoll ds3] As dldd dlolofl crrwg W2 vl
3,£0,000/— (2is 3T A v Al %R Y1) ofl AU
Aal SIRAIERA dsA] As Uldlall VIdIHI olividi A€ AJS Jlea
&JAd ol AR 3RUIElS SIUEAUR FUIGER] ofl UAI of 241U
eldoll  s3lAlEe  evid s3I ;A A Hddoid]l  sslsd
SARAERA YRraRAE YaRr s3d &l dxy ARl ar§ €
1. gog. NS SHH—U13¢, VUL HYXGlg] AgjHIol ViSol SAIH]
AHAd ol &l U ARURA €l doll.egog.Ase sEH-
3¢ H¥Ofall [R1211 U2 Jyoll AIRRA 8 AY YAR A &l Y&l of. 1
al 2 ofl ¥diot &sRHI AUl of]A Yxololl §sH 5] AR

RIS 219 9,
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(1) 21 sidal AR @zl gaucie aidlil, €e @ giegdla, 28.
daiflal, u2d 8., di.E2gagciidlil, %.e18lE daRila Al
AReRHI [sHloid HIRflaR sisdl sad — uu(R) Yxor €l
Adll.gorgdoe viseo] sEH—A3< PO [R2iiol U aiiHi

dasflRdlel sAYYIH] 2419 8,
() A%loll Hgl A3 AIHOYIH] A1,

YSIEl - AR dl. 09, HIG HIRA, Aal 05 ol A ycdl
AelddAi difl, Acnid] w18 sil.

dl.o9w/03 /2025 (RivugHR ). 213))
£9213 G131 Asl.aysleflud Axlee §28 sdld,
£9213 G131,

(UI Code: GJO1738)

(1) sAluieud (A.a.2] A% Yg edld sl ¥LIA & &, Al SidHoll
AHRIIA AH0d Asofl 284 gl HEl 84 Al HideR 8. il
Sidall s3AIElA alili gl dioll AHue] YsAdl o], AR
AR 1[5 Yol sl AICid &JAd & ALl AHI¥HI EIVA] AN
ddl agar ag A1 sRIEN UHIRT YRYI] A% $d1 a8l §31R41E]d]
Asofl 8ol A A 2oy AR Ysdl 241U ddl gsH S0l
A&l

() GUASd I il 2NAIEloll [A.9.2l] oflRAlal HIHRAI GIE I
SIA ololl. gog. Ase SAH—A3¢ &lal Adi dHi o gl 4|
Aol Asoll vl 280 Yello] dncRofl KdAUIY s3d & Hal d
H¥Ol &SH 3] ASIRI dH 8. AHY 21 S1A AR al191R]s 42211 2
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gldloll saH— 2w Hi €5 5dlofl 2ecdl @A 8. aldNl.gog. Aseall
SAH—3<Alal Adi, AE SRIEI Yot ARIIA SIS dgdH 28
Agll A%l $d1 43 sl FdIYIY s3d el Aed 5 AeIdd S]]
gslsdl 2ial 2A%1oNal edld dgal oIS 2ol ol A%l s37
A5 8.

(3) glcioll SAHI AR 413 24911G 141 USRI SIS AS 2A1Ud &l
2al d Jed UAd e, ddl SIS SH UAd 9 § SH? A HIGid
sARuleual 28S GWR sIY eslsd didd oel.  olldH. AEIAd
daRi% (A, 222 acew (3) YMH SIE VY ol. E ofl YSIENHI
UL YRI1}Y 8 S, oflRlisIA dadRell §sH sl duid AHeIdd
ARl 21185 Rafd (e1v18 Adl N2, ug dadofl 284
Asall 2548/l 2] 1] of FA. of 1. 441U eIl YSIElS]
Hlol2i& dAUIQ ddi, Kaushalya Devi massand V/s Roopkishor

( AIR 2011 SC 2566 ) ol YSIEIHI AY 5Add & S, " Held that
the offence under section 138 of the N I Act is almost in
the nature of civil wrong which has been given criminal

overtone, and imposition of fne payable as compesation is
sufcient to meet the ends of justice. ofld.AHEIAdG ofley]

Ao YSlIElal ARl Adi dHi oflJ Yol 8Add & " Vijayan v/s
Baby 2011 (4) KLT 355 " Hon'ble the supreme court held
that the direction to pay the compesation by way of
restitution in regard to the loss on account of the
dishonour of the cheque should be practical and realistic.
so in prosecution under section 138 of the NI Act, the

compensatory aspect of remedy should be given much
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priority over punitgiven aspect, qg’éHi AU S3 dl 52431 Jsdll
2548f] o 21011 284 el 241 130l AR WAL s3Il docR
d?ls Ysdl Audiell gsH sl 241 SRIEIHI KU1 SE B,
qgHi A1 SAAHI A gl Seofl [RI2il &g AS dH O AHal dgYaH A
23 SIS FAYIS S ofell. 21 AN VHal SHofl &slsd Al
AHRIUI =17 24185 dYotioll ARIU 8. ARI] 2ol FUIE] YA ¥
dllisly UgeR UJd & Aa d divlisly @geR U2 ¥ 2SH
sAluIEla Ysdl udiefl &dl d 284 HI2 ARIRA s3UIElA
As AU &dl F&f] 241 S13otl $IRUIE]A Asofl 2SHG| YN AR AIug
GRIA ¥l 2A1d 8. ¥ A3 ofIH.HEIAdl YSIEl AU Adli,
¥ of|l Y0 ©. Kumaran Vs . State Of Kerala (2017) 7 SCC 471

Supreme Court Of India ¥oll URI of.3 ol 2 of|A Y¥o .

31. The provisions of Sections 357 (3) and 431 CrPC, when
read with Section 64 IPC , empower the court, while
making an order for payment of compensation, to also
include a default sentence in case of non - payment of the
same." 26. This statement of the law was reiterated in R.
Mohan v/s A. K. Vijaya Kumar , (2012) 8 SCC 721 ( see
paras 26 to 29). 27. These two judgments make it clear
that the deeming fction of Section 431 Cr.P.C. extends not
only to Section 421, but also to Section 64 of the Indian
Penal Code. This being the case, Section 70 IPC, which is
the last in the group of Sections dealing with sentence of

imprisonment for non-payment of fne must also be
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included as applying directly to compensation under
Section 357 (3) as well. The position in law now becomes
clear. The deeming provision in Section 431 will apply to
Section 421 (1) as well, despite the fact that the last part
of the proviso to Section 421 (1) makes a reference only
to an order for payment of expenses or compensation out
of, which would necessarily refer only to Section 357 (1)
and not 357 (3). Despite this being so, so long as
compensation has been directed to be paid, albeit under
Section 357 (3), Section 431, Section 70 IPC and Section
421 (1) proviso would make it clear that by a legal
fction , even though a default sentence has been suffered,
yet, compensation would be recoverable in the manner
provided under Section 421 (1). This would, however, be
without the necessity for recording any special reasons.
This is because Section 421 (1) proviso contains the
disjunctive " or " following the recommendation of the
Law Commission , that the proviso to old Section 386 (1)
should not be a bar to the issue of a warrant for levy of
fne, even when a sentence of imprisonment for default has
been fully undergone. The last part inserted into the
proviso to Sec. 421(1) as a result of this recommendation

of the Law Commission is a category by itself which applies

to compensation payable out of a fne under Section 357(1)

and, by applying the fction contained in Section 431, to
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compensation payable under Section 357 ( 3 ).

(¥) g ol AEIAd 0l Al Ao YSIEl A1 Adi F of | Yot .
K.A. ABBAS H S A ; SABU JOSEPH V/S SABU JOSEPH & ANR;
2010 ( 6 ) SCC 230 Para 27 : From the above line of cases,
it becomes very clear, that, a sentence of imprisonment
can be granted for default in payment of compensation
awarded under Section 357 (3) of Cr.PC. The whole
purpose of the provision is to accommodate the interests
of the victims in the criminal justice system. Sometimes
the situation becomes such that there is no purpose is
served by keeping a person behind bars. Instead directing
the accused to pay an amount of compensation to the
victim or affected party can ensure delivery of total
justice. Therefore, this grant of compensation is sometimes
in lieu of sending a person behind bars or in addition to a
very light sentence of imprisonment. Hence on default of
payment of this compensation, there must be a just
recourse. Not imposing a sentence of imprisonment would
mean allowing the accused to get away without paying
the compensation and imposing another fne would be
impractical as it would mean imposing a fne upon another
fne and therefore would not ensure proper enforcement of
the order of compensation. While passing an order under
Section 357 ( 3 ), it is imperative for the courts to look at

the ability and the capacity of the accused to pay the
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same amount as has been laid down by the cases above,
otherwise the very purpose of granting an order of

compensation would stand defeated.

YHI of IH. AR AEIAdotl YSIEI Fdli, % AR dacell 25

Ysdl AH1udIHi SYR §3 dl AAEIAd SEafl %1 SHI] A5 & F&] 241
siHoll ARl A Ay of] A%l 5] cARNRIA el @UI%ef] Al
$dlo] GlRId ¥LI1ef 2419 & I of]A Yool A1V §SH oUIRAol|

[BaHi sUIHI 2419 8,

—: A3 g8SH -
21 S0l AR dzHEIcHg galend ailil, e : gigdlal, 28.
daiflul, u2d §., dL.EdRIzsiiFRl, %.eIBlE dlRAla Aol
AReRAi [sflaic HIRfl9R sisofl sad — uu(R) 2Houd €]

a3l1.gorgdoe ANs2oll SaH—13¢ Yo dsARdlel 82yl A gviof]

AIE] seoll A%l SUIHI 2414 8,

ggdi ARl Adl gsH SRAIHI AHA & 5, AR
31 3,¢0,000/— (245 3WAI 2@ div ARl &x1R YI)
[sloic MAl%R sisdl sayd — 3uv Yol sRUIElA 9adR

U2 gsHofl diRluviell A siRiai Ysdl 2A1udiall gsH SAUIHI 419 8.

agHi A1 1A AR gaarofl 2854 2RIl A1 of Ysd] 2410

dl ARl ggy 2l Hidoll 241€] S€ofl A¥lofl §SH U141 241D B,

A1 sIA ¥ AR dadel] 253 olix Al £dd1e IFIAIHI ¥HI

514 dl 2AUld UIZ1as (Al olie dndel] 254 s21A1E]0l A1Udial]
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AHIEQI SAIHI 2419 8.
(u) AHRIUlol GUR YXGio] A% dIR2 SIadlall §5H SAIHI 2419 8.

(s) A1 sIA AR YsIel AHA del d usdl yel $Aall  siRiialel
eAUlol 619 WA o &l KUl SIHER AdRU eIl
RAJESH PONNADA VS. SATYANARAYANA SRIRANGAM
& ANR. SLP(Crl) No. 8954/2018 (IT) Dated 29/01/2019 i &3
8sH #xot ARMoll Ysielofl [Aall YA oisd ANUdIall &S E
SA1Hi 2419 8,

(9) qgHi A1 s1A AR dadRell 283 g31IElG A2 of Ysdl 2410
dl AR wAef] donarel] 283 €5 a?ls Uyd sl HI2 sAseH]
ElBlEat Aol 18] 18I ST 2419 8. sAs2] EIBIE ol IA1al
[slotd MA{lxR Sisell saH — ¥ Yol Adl diRe 23 5.

YSIEl 1— AHINRAY dl. 09, HIg HRI, Aal 2029 dll A¥ yjcd
AelddHi difl, 2icionid] 182 sal.

dl.09/03/2025 (RioRugHR 2. 2191)
£4oie oIl Asl.aysleflud Axlge §28 sdld,
9213 G131,

(UI Code: GJ01738)
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