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138. Dishonor of cheque for insufficiency, etc., of funds in
the account.-

Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any
amount of money to another person from out of that
account for the discharge, in whole or in part, of any
debt or other liability, is returned by the bank unpaid,
either because of the amount of money standing to the
credit of that account is insufficient to honour the cheque

or that it exceeds the amount arranged to be paid from
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that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and
shall, without prejudice to any other provision of this Act,
be punished with imprisonment of a term which may
extend to two year, or with fine which may extend to
twice the amount of the cheque, or with both."

Provided that nothing contained in this section shall
apply unless--
(a) the cheque has been presented to the bank within a
period of six months from the date on which it is drawn
or within the period of its validity, whichever is earlier;
(b) the payee or the holder in due course of the cheque,
as the case may be, makes a demand for the payment of

the said amount of money by giving a notice; in writing,

to the drawer of the cheque, [within thirty days] of the
receipt of information by him from the bank regarding
the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment
of the said amount of money to the payee or, as the case
may be, to the holder in due course of the cheque, within
fifteen days of the receipt of the said notice.

Explanation.- For the purposes of this section, debt of
other liability means a legally enforceable debt or other
liability.
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SR.NO. Details Date
1 Deposit of Cheque 06/01/2022
2 Date of Dishonur/ Return memo 10/01/2022
3 Issuance of Notice 01/02/2022
4 Notice Served 09/02/2022
5 Complaint filed before this court 16/03/2022
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In the case of Gimpex Private Limited vs. Manoj Goel,
(2022) 11 SCC 705 this Court has unpacked the ingredients
forming the basis of the offence under Section 138 of the
NI Act in the following structure:

1. The drawing of a cheque by person on do account
maintained by him with the banker for the payment of
any amount of money to another from that account;

2. The cheque being drawn for the discharge in whole or
in part of any debt or other liability;

3. Presentation of the cheque to the bank arranged to be
paid from that account,

4. The return of the cheque by the drawee bank as unpaid
either because the amount of money standing to the credit
of that account is insufcient to honour the cheque or that
it exceeds the amount

5. A notice by the payee or the holder in due course
making a demand for the payment of the amount to the
drawer of the cheque within 30 days of the receipt of
information from the bank in regard to the return of the
cheque; and

6. The drawer of the cheque failing to make payment of
the amount of money to the payee or the holder in due

course within 15 days of the receipt of the notice.
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odi ddl ARUIRA sAIElall ol (oA AHUHI Ysd] 2410d
ol€fl. dgHi A SiHall SARUEIRA sARUIE A1 Y S| €219

WRIYIRAT His—30 &l 35 a8l Ais — u3 Yeloll &ial Adl ¥l e
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AHIA B 5 Al SlHoll SIAIEIRA 241 SIHoll ARl A4EE VS
SI4EAR0l| ALII Aol ¥IIGIEIR] U2 AHIUA] &d] d &SIsd 1 SiHoail
SARUIE] [01:R1SULT YRAUR 53 8.

qgHi 3 A diag %33 8 5 ARG dl dlar oie
ARV 5 dHeil [A.9. 2] 24€2 Sol] SIFdIE] E23UI01 &I%R WA of&l
¥l siddiglell €35 doiss duflall &SS oigd SAIAI AH1dd.
g A€ sIA sAUIElll BaeduRd &dd el ol s3uIEloN
YR1] AHolAAo% 2B 8.

(s.€) dlIHER AdRRY MEIAAHI Basalingappa vs. Mudibasappa
2019 0 AIR (SC) 1983 YSIEldl elaidi Av{] ciuIgH] ¥LI1dd
&slsd HYxol ARIRA SI visolicHs &slsd eldd of &l ddl
AA1oNHI §RUIEIA Uldloll SIUEAW] ARL Aol FUIGER] U2 AS
AU 8 dg Hioldlol SRRl 8. ¥ &slsd $IARUIE] YRAUR sAIHI
250 &Ad 8.

(9) AlH, Gwisa UAT sai yxo sAuEld  eslsa yxol
AHRIURA &ldoll dsA3] Js dldd dlololl eRrwd U2 Pl
U,00,000/— (245 31 Ue div Y1) ol AHNUA ol
SAAEIRA dsAI] As Uldlall UidIHi ollvidi 1€ As Jled &dd
Aol AHRIUIA sA1u1Ela SIUEAR FUIGIER] ofl U of AUl &Id0]
sARUIE evid s3] Aol A Hddoldl] eslsa sAIEIRA YidRA]
WRAUR 53d &l dHy AR a5 €l aldll. gog. As2 sAH-1
3¢, 1U¢ YXOlg] ofHlel ViSol SJAIHI AIAd ofl &l %]

AHRIIA €] aloN.gfo2g. 2182 SAH—A3¢ YXGoll [RI211 Ul dof]
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ARRA & dY YAR g &l Yal of. A al 2 ofl YIS &SR]
A of R HxGioll gSH ] cARNRIA ¥RIS 2419 8.
—AIUAgsH -

(2) 1 SiHoll AR RIGAHCHY 2Adcicie Qlul, s = gigdlal,
8. Eleisl, 1 8., . €leis] 21ud §0ily, di.Eavgaiidlil,
fl.E1R1E allAlal Alofl eI [sHlotd WAl Sisell sdH —
RUU(R) Yxol €l adll.gogoe viseoll sAH-13¢ HY¥ol [Ri2iial

Uit el 1] asARdlel A4 2419 8.
(R) A%¥loll Yl 243 AIHNUIHI A19d.

YSIE] 1— A% dl. 09, HI& YA, 2ol 029 dll A% vjed]
AelddAi difl, Acinid] «ig sil.

dl.oq/09/2025 (ivugHR ). 219)
£4ole oI Asl.aysleflud Axlee §28 sdld,
£4ole HIZlI.

(UI Code: GJO1738)
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2A%1 243af] 20211,

(2) sAluieud [A.9.2] A%l Yg edld sl ¥LId 8 5, I SiHall
AHRIURA AU Asell 284 afl HIZl 84 A&l HIAGR 8. A
sidoll SARUIENA ol gl dicl Ax§] Ysddl aiefl. AR
AR 1[5 Yail sUTg AICid &JAd & AL/l AHI¥HI EIVA] AN
ddl agar ag A1 sRIEN UHICT YWYI] 4% Sl a8l §31R41E]d]

Asofl :sHofl A a0l W2y AR Ysd] 241U ddl gsH S0l
A&l

() GWRlsd Al sidall s3RAIElall ([A.d.2] olIRAlal AiGIRI GIE Al
SIA adll. gorg. As2 SAH—3¢ &dlal Adi dHi o adofl A«
ol Asell olHel] 280 Jellog dadRoll oA S & ol d
YO §sH S ASIRU dH 8. AHY A1 SIA AR ol1913]s 42211 2
gldioll sad— 2w Hi €5 sdldl] Accll @A 8. a2, gfog. As2d]
SAH—3¢eAlol Adi, A€ SRIEI Y ARl SIef gl 28
d@ll A%l $d1 243 sl Ao S o] A1ed § AEIAA S|
&sIsdl 2ol 2A%dNal edla dgal oAUIRs 2ol @UIYofl Axl ST
QA5 8.

(3) glcioll SAHI AR 413 24916 14l USRI SIEf AS A1Ud &l
Aal d Fed YAd gy, Ad)l SIS $A UAd B S $H? A GIGid
s 35S GWR SIEf &slsa didd ofell.  alIH. AEIEdoall
daRi (A, 222 acew (3) YMH SIE VY ol. E ofl YSIENHI
AURULT QI 8 S, ofllis]Y dacRall §5H Sl duid AEIdd
ARl 21185 Rafd (ev18 Adl N2, ug dadofl 284
Asofl 2511 28] &ld] of HNgA. ol AR AEIAd 0l YSIEld]

HlolA6 dJI0 ddi, Kaushalya Devi massand V/s Roopkishor
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( AIR 2011 SC 2566 ) ol YSIEIHI AY 6Add & §, " Held that
the offence under section 138 of the N I Act is almost in
the nature of civil wrong which has been given criminal

overtone, and imposition of fne payable as compesation is
sufcient to meet the ends of justice. ollH.2AEIAdll ofl%I

Ao YSIEll dAUIRT Adti di oflA Y%l 8yAAd & " Vijayan v/s
Baby 2011 (4) KLT 355 " Hon'ble the supreme court held
that the direction to pay the compesation by way of
restitution in regard to the loss on account of the
dishonour of the cheque should be practical and realistic.
so in prosecution under section 138 of the NI Act, the

compensatory aspect of remedy should be given much
priority over punitgiven aspect, 4gHi AUl 53 dl 5| Uso]l
25181 A a10(1 283 el 241 S1H611 ARV WAL 1€l dncR
d?ls Ysdl 21udiall gsH slall 241 SRIEIHI KIS S 8.
qgHi A1 SAHI A gl Seofl Ri211 U AS dH & ol dgaH A
23 SIS A1 S3A alell. A1 A% ol Soll &SIsd Fdi
AR H1A 24185 datiofl A4RIU 8. ARIU] Aal sARUIE] YA ¥
olRlisli UYER YA & Aol d dllislY RUYER U ¥ SH
sAAIEla Ysdl 2udiofl adl d 283 Hi2 RN s3Il
As AU &dl F&f] 241 130t $IRAUIE]A Asofl 2SH| YN R AIug
GRIA ¥R A1 8. ¥ 43 oflH.EIAdN YSIEN dUIAT Adl,
¥ ofl Y% . Kumaran Vs . State Of Kerala (2017) 7 SCC 471

Supreme Court Of India ¥oll U2l of.39 Hal S of|A Y .
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31. The provisions of Sections 357 (3) and 431 CrPC, when
read with Section 64 IPC , empower the court, while
making an order for payment of compensation, to also
include a default sentence in case of non - payment of the
same." 26. This statement of the law was reiterated in R.
Mohan v/s A. K. Vijaya Kumar , (2012) 8 SCC 721 ( see
paras 26 to 29). 27. These two judgments make it clear
that the deeming fction of Section 431 Cr.P.C. extends not
only to Section 421, but also to Section 64 of the Indian
Penal Code. This being the case, Section 70 IPC, which is
the last in the group of Sections dealing with sentence of
imprisonment for non-payment of fne must also be
included as applying directly to compensation under
Section 357 (3) as well. The position in law now becomes
clear. The deeming provision in Section 431 will apply to
Section 421 (1) as well, despite the fact that the last part
of the proviso to Section 421 (1) makes a reference only
to an order for payment of expenses or compensation out
of, which would necessarily refer only to Section 357 (1)
and not 357 (3). Despite this being so, so long as
compensation has been directed to be paid, albeit under
Section 357 (3), Section 431, Section 70 IPC and Section
421 (1) proviso would make it clear that by a legal
fction , even though a default sentence has been suffered,
yet, compensation would be recoverable in the manner

provided under Section 421 (1). This would, however, be
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without the necessity for recording any special reasons.
This is because Section 421 (1) proviso contains the
disjunctive " or " following the recommendation of the
Law Commission , that the proviso to old Section 386 (1)
should not be a bar to the issue of a warrant for levy of
fne, even when a sentence of imprisonment for default has
been fully undergone. The last part inserted into the
proviso to Sec. 421(1) as a result of this recommendation

of the Law Commission is a category by itself which applies

to compensation payable out of a fne under Section 357(1)
and, by applying the fction contained in Section 431, to

compensation payable under Section 357 ( 3 ).

(¥) g ol AEIAdl O]l Ao YSIElo dAUI1RT Adli F of | Yo 8.
K.A. ABBAS H S A ; SABU JOSEPH V/S SABU JOSEPH & ANR;

2010 ( 6 ) SCC 230 Para 27 : From the above line of cases,
it becomes very clear, that, a sentence of imprisonment
can be granted for default in payment of compensation
awarded under Section 357 (3) of Cr.PC. The whole
purpose of the provision is to accommodate the interests
of the victims in the criminal justice system. Sometimes
the situation becomes such that there is no purpose is
served by keeping a person behind bars. Instead directing
the accused to pay an amount of compensation to the
victim or affected party can ensure delivery of total

justice. Therefore, this grant of compensation is sometimes
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in lieu of sending a person behind bars or in addition to a
very light sentence of imprisonment. Hence on default of
payment of this compensation, there must be a just
recourse. Not imposing a sentence of imprisonment would
mean allowing the accused to get away without paying
the compensation and imposing another fne would be
impractical as it would mean imposing a fne upon another
fne and therefore would not ensure proper enforcement of
the order of compensation. While passing an order under
Section 357 ( 3 ), it is imperative for the courts to look at
the ability and the capacity of the accused to pay the
same amount as has been laid down by the cases above,
otherwise the very purpose of granting an order of

compensation would stand defeated.

(u) g of 1. ADIRA AEIAdall YSIEl A, %1 AR dnctR0fl 284
Ysdl A1UdIHi SYR $2 dl AEIdd SEofl A% SAHI] A5 & I 211
sidall ARIUla A Y ofl A%l 5] cARNRIA 20l UI¥ol] A
$dlof GRId ¥Rl 2419 & I of]A Yol AU §SH oA IAol|

Bl sAU1AH] K19 .
—: AU g8H -

(2) A1 s1Hall AR RIcRIHIEY 21daiig ¢RI, €e = gigdla,
8. elcisl, ¢l 8., . eicis] 22200 s0fly, dl.Egv1zaidlil,

%¥1.€181E aill2lal Aol AR6&1%3NHi [sloid MIA1%2 Sisdl] saH —

lgl.aysl. A¥l22 §2& sd A, EU21@ G, Page 22 of 24



(W)

(s)

()

CC. No. 265 OF 2022

RUU(R) dHodd €ll oldll.gfogioe As2oll sEHH—A3<¢ YO

ds21Rdio 521d] & Uxofl A1€] Seofl 21 SAIHT 41D 8.,

ggHi ARG Adl gsH A AA & 5, AR
301 Au,00,000/— (5 3R UeR divi Y1) [(s¥laid
UR{laR slsofl sad — 3u9 Yol sUIElD dndR WS gSHo|

drRlviel A AR Ysdl 2A1udiofl §SH SAUIHI 419 8.

gggHi A1 SIA AR ool 284 s21UIElG AHUAR of Ysd] 2410

dl 2ARIlal dgf el HiAoll A1€] Seall %10l §SH SAUIHI 2419 &,

Al sIA % ARl dondefl 254 o1 &l eddie AHIRIRAIAI ¥
519 dl 2AUld UIZlas [Qcaul elie dndRel] 25H s31AIE]a AU ol]

A1EQA SUIH] 2419 8,

Al sIHoll ARUIRA 2916 ¥1lot dsa &l d qHJd AIUd
Sloiuid  dl dyuRsl A1l € KRAHI A & ql

ARG GUR HxGiofl A%Iaf dI2 Sladlall g5H SAIHI AID 8.

A1 S1A AR YsIel AHJ del d usdl yel $Adll  siRiialel
AUl 619 WA o &l ¥l SIHER AdRU BEIAda
RAJESH PONNADA VS. SATYANARAYANA SRIRANGAM
& ANR. SLP(Crl) No. 8954/2018 (IT) Dated 29/01/2019 i &Jd
&sH »xot ARMoll Ysielofl (Aol YR cisd ANUdlall &S 2E
SAIHI 2419 8,

ggHi A1 1A AR dn1ciRofl 254 311Ell AHUA of Yl 2410
dl 2RIl wiAY] docRel] 284 €5 d?1S Uyd 51 HI2 sAS2H]

cl181Eai 1ol 218l 182 SAUIHT A1 9. sAseA] €18)E ol lAlal
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[slotd MA{l¥R Sisell saH — ¥ Yol Andl diRe 3 5.

YSIE] - AINRAY dl. 09, HIE YA, Aal 2025 ail A% yjcd]
AelddHi did], icionid] «182 sal.

dl.oq/09/2028 (RivugHRrR 2. 213)
£94212 G131 Asl.aysleflud Alee §22 sdld,
£9213 G131,

(UI Code: GJ0O1738)
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