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8.3 It is also relevant to note the submission made at the Bar
about handing over the custody by relying on judgment of
this Court in the case of Manager, Panjarapole, Deodar V
Chakaram Moraji Nat and Anr. and Gitaben B. Shah (supra),
and more particularly, para 19 is relevant, which is as
under:-

Question 5 :

19. Having held that, as a rule, the custody of the animal is
not to be given to the panjarapole, it will be for the Court
concerned to exercise judicial discretion for the custody of
the animal. Though it may not be possible to lay down any
precise, clearly defined and sufficiently channelised and
inflexible guidelines or rigid formula, the Court, while
considering the question of custody should take into
consideration and bear in mind the following criteria :-

(A) The prime consideration of the Court should be for the
preservation of livestock and elimination of chances of
further cruelty to livestock.

(B) The Court should not be wunnecessarily guided by
emotions and sentiments.

(C) If it is a first offence, unless there are strong reasons to
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believe that if the custody of animal is given to
accused or owner, the animal will be further exposed
to cruelty, the custody should be given to owner or the
person from whose possession the animal is taken, on
just conditions.

(D) Looking to the nature of trial, unless presence of the
animal for identification or other purpose is required,
the custody should be given to the owner or person
from whose custody the animal is taken, on just
conditions.

(E) In case the animal or animals are likely to be forfeited
to Government at the conclusion of the trial or their
presence is necessary during trial, whether the object
can be achieved by imposing appropriate conditions ?

(F) In case, it is considered necessary to give custody to
pinjarapole, following steps shall be taken :

i) Reputation of Panjarapole concerned be as certained with
respect to maintenance of animal.

(i) Undertaking be obtained from Authorities of Pinjarapole
that they will maintain and take proper care of the
health of animal and further, they will not claim costs,
for maintenance of animal from accused or owner of
the animal.

(iii) They will not sell or transfer the animal and they will
produce the animal as and when they are directed to
do so.

(iv) If they fail to produce animal at the conclusion of trial
and if the Court so directs, they will pay the
compensation for the loss of each animal.

(G) Keeping in view Animal as a muddamal, all efforts
should be made to complete the trial expeditiously.
Bearing in mind the aforesaid principles, I shall deal
with each Applications.

8.4 It is also relevant to consider the judgment of this Court cited
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at the Bar by learned advocate for the petitioner in the case
of Vadhwan Mahajan Pasnjarapole versus State of Gujarat &
Another (Supra), and more particularly, para 4 is relevant,
which is as under:

4. Section 35(2) of the Prevention of Cruelty to Animal Act is
a special legislation. The question is whether when cattle are
seized whether the Magistrate is bound to deliver its custody
to the Panjarapole and not to the person who is claiming to
be the owner of the same. This matter was considered by the
Apex Court in Manager, Panjarapole, Deodar v/s. Chakaram
Morarji Nat, reported in 1999 (1) SCC 587. The Apex Court in
this case has laid down that the Magistrate has discretion to
give interim custody of the Animal to Panjarapole. However,
considering the material part of sub .Section 2 of S.35 of the
Act the Apex Court held that the Magistrate may direct that
the animal concern shall be sent to a Panjarapole. According
to the Apex Court sub.section 2 does not say that the
Magistrate shall send the animal to Panjarapole. The ward
"shall send" under Section 35(2) was considered to be a part
of discretion given to the Magistrate if in his discretion he
decides to give interim custody to Panjarapole. The Magistrate
has discretion to hand over interim custody of the animal to
Panjarapole, but he is not bound to hand over custody of
animal to Panjarapole in the event of not sending it to an
infirmary. In a case where the owner is claiming the custody
of the animal Panjarapole has no preferential right. Thus,
when the rival claims of Panjarapole and the real owner to
the interim custody of the animal are considered the
Panjarapole can not claim preferential right of interim
custody, in view of this verdict of the Apex Court. In such
matters the custody of the animal is given to the owner who
is facing prosecution, for which certain guidelines have been
laid down by the Apex Court in this case. These guidelines
are as under :
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(1) The court shall consider the nature and gravity of the
offence alleged against the owner;

(2) It shall consider whether it is the first offence alleged or
he has been found guilty of offences under the Act earlier;

(3) If the owner is facing the first prosecution under the Act
and the animal is not liable to be seized so the owner will
have a better claim for the custody of the animal during the
prosecution;

(4) The condition in which the animal was found at the time
of inspection and seizure is also to be considered by the
Court;

(5) The Court has also to consider the possibility of the
animal being again subjected to cruelty.

8.5 Consider the above aspect and considering that subsequent to
the abovementioned judgments, the Central Government has
enacted specific Rules by which it is specifically provided
that in case of cruelty of the animal and where the criminal
proceedings are pending, the custody of the animals should
be handed over to infirmary or Panjarapole or Goshala. It is
also relevant to note that submission made at the Bar by
learned advocate for respondent No.2, where respondent No.2
has heavily relied wupon Transportation of Animals
(Amendment) Rules, 2001, and more particularly, Rules 96
and 97 are relevant, which are as under:-
96.Issue of certificate before transportation
- (1) A valid certificate issued by an officer or any person or
Animal Welfare Organisation duly recognised and authorised
for this purpose by the Animal Welfare Board of India or the
Central Government shall be procured by any person making
transport of any animal before transportation of such animal
verifying that all the relevant Central and State Acts, rules
and orders pertaining to the said animals including the rules
relating to transport of such animals have been duly complied
with and that the animal is not being transported for any
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purpose contrary to the provision of any law.

(2) In the absence of such certificate, the carrier shall refuse
to accept the consignment for transport. Explanation : For the
purpose of this rule the certificate shall be issued in such
form as may be specified for this purpose by the Central
Government.

97.Cancellation of permit or authorisation for transport-

(1) In the event of contravention or non compliance of any of
the rules contained in these rule for transport of animals, if it
is pointed out in writing by any officer or persons or Animal
Welfare Organisations authorised for this purpose by the
Animal Welfare Board of India or the Central Government,
then, any permit or authorisation issued for such transport
shall be immediately cancelled by the concerned authority and
it shall be the duty of the police to stop the further transport
even from the intermediary station and proceed against the
said offenders and deal with the animal in accordance with
law.

(2) The custody of the animals immediately after unloading
from the rail wagons, truck or any other vehicle shall be
given to the authorised Animal Welfare Organisation if
available, till the competent authority or the magistrate
having jurisdiction decides about their care and upkeep.

8.6 It is also relevant to refer the judgment of the Honble Apex
Court relied by the respondent No.2 in the case of
Laxminarayan Modi (supra), whereby the Honble Apex Court
has directed all the State Authorities to strictly comply with
Transportation of Animals (Amendment) Rules, 2001.
Therefore, there is substance in the submission made by
respondent No.2 that in violation of abovementioned
provisions for animals being transported, in that
circumstances, the animals must not be returned to the
applicant. It is also relevant to refer the Central Motor
Vehicles Rules, 1989 and more particularly, Rule 125(E) is
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relevant, which is as under:-

125E: special requirements of motor vehicles transporting
livestock.

(1) On and after, the 1st January, 2016, motor vehicles used
for transportation of livestock by road shall be in accordance
with the specifications of the bureau of Indian standards as
provided in IS-14904:007: or I[S-5238:2001: Is-5236:1928, as
the case may be, as amended from time to time and the
transporter or the consigner of the livestock shall follow the
code of practice laid down in the respective specification
regarding the transport of the livestock.

(2) Subject to sub-rule(1), the motor vehicles for carrying
animals shall have permanent partitions in the body of the
vehicle so that the animals are carried individually in each
partition where the size of the partition shall not be less than
the following namely:-

(1) Cows and buffalos = 2 sq.mts.

(i) Horses and mares = 2.25 sq.mts.

(iii) Sheep and goat = 0.3 sq.mts.

(iv) Pig= 0.6 sq.mts. (v) Poultry = 40 cm sq.

(3) No motor vehicles meant for carrying animals shall be
permitted to carry any other goods.

(4) The regional transport Officer shall issue special licences
for the motor vehicles meant for carrying animals on the basis
of vehicles modified in accordance with the provisions of sub-
rule(2)."

The above Rule is heavily relied upon by the respondent No.2
and has some relevance in the facts and circumstances of the
present case.

8.7 It is also relevant to refer the judgment of the Honble Apex
Court, which is heavily relied by respondent Nos.1 & 2, in
the case of A. Nagaraja & Ors . (supra), whereby the Apex
Court has extended the scope of Article 21 of the
Constitution of India, not only to humans but also to the
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animals. It was further observed in this judgment that under
Article 48A and 51A of the Constitution of India should also
be considered, which imposes a duty upon the State and the
citizen to protect the flora and fauna of our country. It is
also relevant to refer the judgment of this Court, which is
cited by respondent No.2, in the case of Mahisagar Mataji
Samaj Seva Trust (supra), wherein it is held that cattle are
like human being and they possess life in them, even an
animal has right to say that its liberty cannot be deprived of
except in  accordance.  Therefore, considering the
abovementioned legal situation and considering the facts of
the present case whereby it is found that 10 Cows and 3
calves were loaded in the truck and transported to Pune,
Maharashtra, when such truck was intercepted, it is found
that no necessary compliance as required under the Rules and
law is found in the said truck and therefore, it clearly
transpires that such activity was carried out without
complying provisions of the abovementioned Act and Rules.
When such animals more particularly cows were transported,
from the abovementioned Rules & Act, the presumption can
be inferred that such animals were taken for slaughtering.
Moreover, Rules otherwise provide about the custody to be
handed over to the Panjarapole or Goshala as per latest Rules
of 2017, and therefore, I found that the both the learned
courts below have not committed any error in refusing the
request made by the applicant. Therefore also, I found no
reason to interfere in the impugned order passed by the
courts below which are proper and well reasoned order by
exercising my limited under Article 227 of the Constitution of
India and under Section 482 of the Criminal Procedure Code.

9. In view of the above, this application is dismissed. Notice is
discharged.
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