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IN THE COURT OF HON'BLE ADDITIONAL DISTRICT AND

SESSIONS JUDGE, COURT No:03, AT: DAHOD.  

=============================================

           Regular Civil Appleal No:58/2025
       (Arising from the Order of RCS No:167/2005 (Old SpCS No:13/2005)

Appellant :

(Original  Defendant  No:2  of  RCS  No:167/2005

(Old SpCS No:13/2005)

1. Kalpesh Kanaiyalal Sheth.

Age: - -,  Occupation: Business. 
Add.:  Vrindaban  Society,  Opp.  Chirayu
Hospital, Dahod.

    Versus
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Respondents:

[1] Manojkumar Gokuldas Sheth.
(Respondent/de-facto Plaintiff)

Age: 62,  Occupation: Service, 
Add.: M.G. Road, Dahod.

[2] LR of Hitendra Kanaiyalal Sheth,
(Respondent/de-facto Defendant No:1)

[2/1] Belaben  wd/o  Hitendra  Kanaiyalal
Sheth,
[2/2] Saurabh Hitendrakumar Sheth
[2/3] Priyal  Hitendrakumar Sheth

All Age: adult,  Occu.: Retired/Business,
Add.: Chetna Society, Govindnagar, 
Presently  at:Vachla  Faliyu,  Desaivada,,
Dahod.

(Respondent  No:2  is  de-facto  Defendant
No:1)

FOR Appellant            :  Ld. Advo. : Mr. R.K. Trivedi
FOR Respondent           :  Ld. Advo. : Mr. A.P. Audichya

    J U D G M E N T  

[1] The appellant(original Defendants No:1,2,3)

has preferred this appeal under Section 96 of
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the Code of Civil Procedure (CPC), against the

judgment/order passed on Dt:01-10-2025 in  RCS

No:167/2005 (Old SpCS No:13/2005) by the Ld.

3rd  Sr.  Civil  Judge,  Dahod,  Dist:Dahod  (In

short  ‘the  Ld.  Trial  Court’),  whereby  the

learned trial Court has partially allowed the

the suit preferred by the Respondent No:1, who

was  original  Plaintiff  of  the  case  RCS

No:167/2005  (Old  SpCS  No:13/2005),  and  hence

they have challenged the legality, propriety and

correctness  of  the  judgment  passed  in  RCS

No:167/2005 (Old SpCS No:13/2005).

[2] The  brief  grounds  of  the  appellant’s

appeal are that;

It was the case of the original plaintiff

before the Ld. Trial Court that, plaintiff own

the property situated at City Survey No:3170

admeasuring 76.00 SqMt and revised admeasuring
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63.54.58 SqMt (henceforth will be referred to

as  mortgage-property  for  the  sake  of

convenience).  It is the say of the plaintiff

that,  the  mortgage-property  was  mortgaged  to

defendant on Dt:10-12-1987 for consideration of

Rs.15,000/- and handover the possession of the

mortgage-property, the mortgage was registered

before  Registrar,  Dahod,  vide  Book  No:1  at

Sr.No:1648  (Ex:118)  having  certain  conditions

and the same was for the period of 7½-years and

to handover the possession upon completion of

the mortgage-period and if mortgagor could not

pay back the amount then mortgagee can claim by

filing suit in court.  It is the further say of

the  plaintiff  that,  upon  completion  of  the

time-frame of the mortgage-period and as he was

in need of the more money he further borrowed

sum of Rs.96,000/- from defendant by executing

agreement on Stamp paper of Rs.20/- (Ex:119) on
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Dt:20-12-1995 and therein there is mention of

the  mortgage  money  of  Rs.15,000/-.   Upon

completion the time-frame plaintiff asked for

the vacation of the mortgage-property but as

defendant had not adhered to he gave statutory

notice  on  Dt:31-01-2005  (Ex:89)  and  to  that

defendant gave evasive replies vide Ex:90 and

for further notice of plaintiff on Dt:10-03-

2005, replied by defendant was given on Dt:13-

04-2005  vide  Ex:91.   It  is  the  say  of  the

plaintiff that, defendant claimed false claim

of  tenancy  and  rent  of  Rs.300/-.   Hence

plaintiff  filed  suit  for  redemption  of  the

mortgage-property before the Ld. Trial Court.

[2.1] It is contended in the appeal by the

appellant(defendant No:2) that, Ld. Trial Court

failed to appreciate that, before execution of

the mortgage-deed, the defendants were tenants
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in the property by duly executed rent-agreement

between the defendant and plaintiff’s father on

Dt:30-11-1981 (Ex:191). It is further contended

that, there is no iota of say in the judgment

regarding the tenancy of the defendant. 

It  is  further  contended  that,  Ld.  Trial

Court ought to have considered the documentary

evidence of the defendants and oral evidence.

It  is  further  stated  that,  plaintiff  had

suppressed the material facts in the suit.  It

is submitted that the Ld. Trial Court has not

considered documentary as well oral evidence of

the  appellant  in  its  true  and  correct

perspective and passed the judgment arbitrarily

and hence present appeal.

[3] The appellant in support of their appeal

filed  Judgment  of  RCS  No:167/2005  (Old  SpCS

No:13/2005), Dt:01-10-2025. 
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[4] Being aggrieved and dissatisfied with the

judgment/Order  dated  Dt:01-10-2025, appellant

has filed this appeal under Section 96 of the

CPC and has submitted various grounds in appeal

memo. 

The learned Advocate for the appellant has

submitted  that The  Appellant  (Original

Defendant No:-2) has preferred this Appeal on

the ground that the judgment passed by the

Learned  Trial  Court  is  perverse, contrary to

law, and suffers from serious errors of fact and

law.  The impugned judgment is therefore liable

to be quashed and set aside, and the present

Appeal deserves to be allowed.  

Ld. Ad. for appellant further argued as per

the  appeal  memo  and  submitted  that,  present

appeal should be allowed as prayed for. 

Ld.  Ad.  for  the  appellant  further  argued

Page 7 of 22



                  Page 8 of 22               RCA No:58/2025
                      of RCS No:167/2005 (Old SpCS No:13/2005)

that,  written  argument  vide  Ex:14  should  be

considered as part of his argument.

Ld. Ad. for the appellant relied upon the

following judgments in support of his argument.

[1] 1984(0)AIJEL-HC-211571;  Soni  Amratlal

Govindji Vs Soni Premchand Popatlal.

[2] 1974(0)AIJEL-HC  209154;  Patel  Atmaram

Nathudas Vs Patel Babubhai Keshavlal.

[3] 1987(0)AIJEL-HC 19007; Nand Lal Vs Sukh

Dev.

[4] 1991  (0)AIJEL-HC  209724;  Puj  Khengar

Nyalchand Vs Thacker Shankerlal Naranji.

[5] 1996  (0)AIJEL-HC  9700;  Gopalan

Krishnankutty Vs Kunjamma Pillai Sarojini Amma.

Read the above judgments and considered the

ratio laid down in it.

[5] Per  contra,  learned  advocate  for  the

respondent No:1, de-facto-plaintiff (Respondent

Page 8 of 22



                  Page 9 of 22               RCA No:58/2025
                      of RCS No:167/2005 (Old SpCS No:13/2005)

No:1) has vehemently argued submitted that, the

mortgage-property  is  owned  by  him  and  he

entrusted  the  mortgage-property  by  way  of

mortgage-deed  vide  Ex:118  and  thenafter

subsequent  attested  agreement  vide  Ex:119  and

upon completion of the mortgage-period as the

defendant have not gave him possession of the

mortgage-property though given notice vide Ex:89

Dt:31-01-2005,  the  plaintiff  has  not  other

alternative remedy but to file the present suit

for redemption of the mortgage-property.  Ld.

Ad. for respondent No:1 further submitted that,

father  of  plaintiff  had  executed  a  rent-

agreement with defendant No:1,2 on on Dt:30-11-

1981 (Ex:191) for the period from Dt:30-11-1981

to Dt:30-11-1987.  It is the further say of the

Ld. Ad. that, plaintiff had produced one rent-

slip  vide  Ex:95  whereupon  the  defendant  No:1

endorsed and signed that, they had given back
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the possession of the property to the plaintiff.

ld.  Ad.  for  the  respondent  No:1  further

submitted that, mortgage-agreement was executed

on  Dt:10-12-1987  (Ex:118)  i.e.  after  the

completion of the statutory period of the rent-

agreement (Ex:191).  Therefore, the claim of the

defendant that, they are still tenants of the

property  is  absolutely  incorrect  and  illegal.

Therefore their defence as tenant and tenancy is

not believed by the Ld. Trial Court by its well-

reasoned order.  

Ld.  Ad.  for  respondent  further  submitted

that, no  interference  is  warranted  in  the

judgment  of  the  learned  trial  court. It  is

submitted that judgment passed by learned trial

judge is just, proper and in consonance with

evidence on record and principles of law, so no

interference  is  warranted  and it is urged  to

dismiss the Appeal.
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Ld.  Ad.  for  respondent  further  submitted

that, reply vide Ex:08 should be considered as

part of the arguments.

[5.1] It is on the record that, though the LR

of  Respondent  No:2  (original  defendant  No:2)

served, they have not remained present in the

case. 

[6]  Considering the appeal memo, arguments of

appellant  and  evidence  adduced  by  the

complainant  before  the  learned  trial  Court

following following points/issue arise  for  my

determination.

[1] Whether  the  appellant  proves  that  the

impugned Judgment and order of decree of the

RCS  No:167/2005  (Old  SpCS  No:13/2005)  is

perverse, invalid and illegal?

[2] What Order?
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[7] My  findings  for  said  issues  shall  be  as

follows.

[1] In Negative.

[2] As per final order.

 :: REASONS ::

[8] Before dealing with the legality of the

judgment  in  question,  the  settle  legal

proposition is required to be considered. It is

required to be noted that the present appeal has

been preferred u/s 96 of CPC. So, the power of

the  Court  to  interfere  in  the  judgment  are

subject to the settled legal proposition. 

[9] As per the record of the case, Ld. Trial

Court passed the final order and held that, the

suit of plaintiff partly allowed and order that

the Plaintiff is entitled and shall recover the

Page 12 of 22



                  Page 13 of 22               RCA No:58/2025
                      of RCS No:167/2005 (Old SpCS No:13/2005)

vacant  and  peaceful  possession  of  the  suit-

property (mortgage-property) upon paying amount

of Rs.1,11,000/- to the plaintiff. 

Therefore, the suit was decreed in favour of

respondent No:1.

The issues framed by the Ld, Trial Court and

reasoning of the the same in vernacular are as

under;

s!_fp5ZF[ST  CSLST[ VF NFJFGF gIFlIS lG6"I  DF8[  DFZF 5]ZMUFDLzLV[ VF\Sv$5 YL
TFPZ)q_)q_* GF ZMH  D]N'F SF-JFDF\ VFJ[,  K[ H[ GLR[ D]HA K[P 

voo D]NF oov 

s!f X]\ JFNL 5]ZJFZ SZ[ K[ S[ NFJFJF/L lD,ST  DF+  SAHFULZMYL 5|lTJFNLGF
SAHFDF\ K[m 

sZf X]\ JFNL 5]ZJFZ SZ[ K[ S[ SAHF ULZMGL VJW 5]ZL YTF NFJFJF/L lD,ST  D]ST
SZJF GM8L;  AHFJ[,  K[m 

s#f X]\  5|lTJFNL  5]ZJFZ  SZ[,  K[  S[  NFJFJF/L  lD,ST  EF0JFT  TZLS[  T[VM
SAHM  WZFJ[ K[m 

s$f X]\ JFNL NFJFDF\ DF\uIF D]HAGL NFN D[/JJF CSSNFZ K[m 
s5f X]\ C]SD  VG[ C]SDGFD] m

s!!fp5ZF[ST  D]N'FVF[GF TFZ6F[ GLR[ D]HA K[P 

s!f CSFZDF\P 
sZf CSFZDF\P 
s#f GSFZDF\ 
s$f V\XTo CSFZDF\ 
s5f VFBZL C]SD  D]HAP 
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[10] It  is  on  the  record  that  in  RCS

No:167/2005 (Old SpCS No:13/2005), the Ld. Trial

Court has partially allowed the suit and passed

an  order  that  the  Plaintiff  is  entitled  and

shall  recover  the  vacant  and  peaceful

possession  of  the  suit-property  (mortgage-

property) upon paying amount of Rs.1,11,000/-

to the plaintiff. 

[11] It  is  very  well  established  by  cogent

evidence  that,  the  mortgage-property  was

mortgaged  to  defendant  on  Dt:10-12-1987  for

consideration  of  Rs.15,000/-  and  handover  the

possession  of  the  mortgage-property,  the

mortgage was registered before Registrar, Dahod,

vide  Book  No:1  at  Sr.No:1648  (Ex:118)  which

having certain conditions and the same was for

the specific period of 7½-years and it was the

condition to handover the possession upon the
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completion  of  the  mortgage-period  and  if

mortgagor  could  not  pay  back  the  borrowed

amount then mortgagee can claim by filing suit

in court.  

It is on the record that, as plaintiff was

in need of the more money he further borrowed

sum of Rs.96,000/- from defendant by executing

agreement on Stamp paper of Rs.20/- (Ex:119) on

Dt:20-12-1995 and therein there is mention of

the mortgage money of Rs.15,000/-.  

It  is  also  on  the  record  thast,  upon

completion  of  the  time-frame  plaintiff  asked

for the vacation of the mortgage-property but

as defendant had not adhered to plaintiff gave

notice  on  Dt:31-01-2005  (Ex:89)  and  on

Dt:10-03-2005  to  that  defendant  gave  replies

vide Ex:90 and vide Ex:91.  

It is also on the record that,  father of

plaintiff  had  executed  a  rent-agreement  with
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defendant  No:1,2  on  on  Dt:30-11-1981  (Ex:191)

for  the  period  from  Dt:30-11-1981  to

Dt:30-11-1987.   It  is  on  the  record  that,

plaintiff had produced one rent-slip vide Ex:95

whereupon  the  defendant  No:1(since  deceased)

endorsed  and  signed  that,  they(defendats)  had

given back the possession of the property to the

plaintiff.   It is on the record that, mortgage-

agreement was executed on Dt:10-12-1987 (Ex:118)

i.e.  after  the  completion  of  the  statutory

period  of  the  rent-agreement  (Ex:191).

Therefore, the claim of the defendant that, they

are still tenants of the property is absolutely

incorrect and illegal.  Therefore their defence

as tenant and tenancy is not believed by the Ld.

Trial Court by its well-reasoned order. 

This Court herein refers para:23-34 are as

under;

sZ#f CF,GF  SFD[ ZH] YI[,  TDFD  N:TFJ[HM TYF  5]ZFJM J\RF6[ ,[JFDF\  VFJ[,
K[P JFNLGL ZH]VFT K[ S[4 NFJFJF/L lD,ST T[ 5|lTJFNLG[ SAHM ULZMYL VFJ[,
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K[ VG[ 5|lTJFNLGL ZH]VFT K[ S[4 NFJFJF/L lD,ST T[ 5|lTJFNLGL EF0FGL lD,ST
K[P5Z\T]4 5|lTJFNLV[ SM. 5|lT NFJM SZ[,  GYLP 

sZ$f S[;DF\  ZH]  5]ZFJM J\RF6[ ,[TF\  :5Q8 YFI  K[ S[  TFP!!q!Zq(* GF  ZMH
JFNLV[ VF\Sv!!( JF/M SAHF  ULZM N:TFJ[H TFP!!q!Zq!)(* GF  ZMH SZL
ZHL:8=FZ  ~A~  S|D  G\P!&$(  YL  ZHL:8Z  SZL  NFJFJF/L  lD,ST  5|
lTJFNLG[  ~FP!54___qv  DF\  ULZM  VF5[,PVFH  N:TFJ[H  5|lTJFNLV[  56
DFS"P!(*q5  YL  ZH]  SZ[,  K[P  ;NZ  N:TFJ[H  A\G[  51FMV[  V[0DL8  SZ[,
K[ T[YL :5Q8 VG[ RMSS; 5]ZJFZ YFI  K[P 

sZ5f JW]DF\  VF\Sv!!) GM N:TFJ[H HMTF\  :5Q8 YFI  K[  S[  T[DF\  p5ZMST
VF\Sv!!( TFP!!q!Zq!)(* GF  N:TFJ[H TYF  jIJCFZGL lJUTM 56  ,B[,
K[ VG[ VF\Sv!!) GM N:TFJ[H TFPZ_q!Zq!))5 GF  ZMH YI[,  K[ VG[ T[DF\
JFNLV[ NFJFJF/L lD,ST OlZYL JW] ZSD  ~FP)&4___qv ,. 5|lTJFNLG[ SAHM
ULZMYL VF5[,  K[PJW]DF\  T[DF\  ,B[,  K[  S[  SAHM ;M\5[YL ZSD  5ZT
VF5LX]\  VG[ SM. jIFH ,[JFG]\  GYLP VF  N:TFJ[H 56  A\G[ 51FMV[ ZH] SZ[,
K[ VG[ ;NZ N:TFJ[H TYF  T[GL lJUT TYF  CSLST :5Q8 VG[ RMSS; 5]ZJFZ
YFI  K[P 

sZ&f CJ[ 5|lTJFNL TZO[ NFJF  HJFADF\  ZH]VFT K[ S[ NFJFJF/L lD,ST T[ EF0FGL
K[  VG[  5|lTJFNL  EF0]VFT K[P  5Z\T]4  5|lTJFNL  TZO[  SM. 5|lT  NFJM  S[  S,[.D
SZ[,  GYLP ALHL AFH]4 5|lTJFNL 5MTFGF  HJFADF\  TYF  N,L,DF\  H6FJ[,
K[  S[  TFP#_q!!q!)(!  GF  ZMH EF0F  EF0FlR9'L  ;LZLI,  G\P!5_( YL
TFP!q!Zq!)(!  GF  ZMH  ZHL:8Z  SZJFDF\  VFJ[,  K[  VG[  DF;LS  EF0]
~FP!  #_qv GSSL SZJFDF\  VFJ[,  K[P 

sZ*f 5|lTJFNL TZO[ VF\SvZ&& GL N,L,DF\  H6FJ[,  K[ S[ DMU["H ,LW[,  lD,STGM
EF0FJF/L lD,STDF\  ;DFJ[X YFI  K[P DMU["H ;DF%T YIF  AFN 56  VDM
5|lTJFNLGM EF0]VFT CSS SFID  ZC[ K[P 

sZ(f CJ[ VF  AFAT[ TFP#_q!!q!)(!  sVF\Sv!)!f EF0FlR9'L HMTF\  :5Q8 YFI
K[ S[ T[ TFP!q!Zq!)(!  YL TFP#_q!!q!)(* ;]WLGF  RMSS; ;DI  DF8[ CTL
VG[ T[DF\  :5Q8 H6FJ[,  K[ S[ EF0F  SZFZ TFP#_q!!q!)(* GF  ZMH 5]ZM
YX[P  ;NZ  EF0F  SZFZ  ;A  ZHL:8=FZ  ~A~  ZHL:8Z  K[  VG[  T[DF\  T[GF
VD,GL ;DIDIF"NFGL TFP!q!Zq!)(!  YL TFP#_q!!q!)(* :5Q8 ,B[,  K[P
T[  HMTF\  :5Q8 YFI  K[  S[4  TFP#_q!!q!)(* GF  EF0F  SZFZGM V\T
VFJ[,  K[P JW]DF\  tIFZAFN GJM SM. EF0F  SZFZ YI[,  CM. T[JL lJUT ZS0"
5Z VFJ[,  GYLP 
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sZ)f VF\Sv!)!  GF  ZHL:8Z  EF0F  SZFZGL  VJWL  TFP!q!Zq!)(!  YL
TFP#_q!!q!)(* GF  :5Q8 VG[ RMSS; ;DI  DF8[ CTL VG[ T[ VJWL 5]ZL
YIF  AFN TFP!!q!Zq!)(* GF  ZMH VF\Sv!!( JF/M ZHL:80" SAHM ULZM
N:TFJ[H  YI[,  K[P  ;NZ  N:TFJ[HDF\  JFNL  TYF  5|lTJFNLGL  ;CL  K[P
JW]DF\  NFJFJF/L lD,ST AFAT[ OlZYL VF\Sv!!) JF/M SAHF  ULZM N:TFJ[H
TFPZ_q!Zq!))5 GF  ZMH ~FP)&4___qv VF5L SZJFDF\  VFJ[,  K[P 

VF\Sv!!(4  VF\Sv!!)  GM  SAHF  ULZM  N:TFJ[H  5|lTJFNLV[  56
V[0DL8  SZ[,  K[P  VF  A\G[  N:TFJ[HM  TYF  SAHF  ULZM  5[8[  VF5[,  ZSD
AFAT[ SM. TSZFZ GYLP 

T[YL :5Q8 5]ZJFZ YFI  K[  S[  TFP!!q!Zq!)(* GF  ZMH ;{F  5|YD
NFJFJF/L lDS,T VF\Sv!!( GF  N:TFJ[HYL JFNLV[ 5|lTJFNLG[ ~FP!54___qv
GF  SAHF  ULZMYL VF5[,L VG[ OlZYL T[ lD,ST TFPZ_q!Zq!))5 GF  ZMH
~FP)&4___qv ,. JFNLV[ OlZYL 5|lTJFNLG[ VF\Sv!!) GM N:TFJ[H SZL SAHM
ULZMYL VF5[,  K[ T[YL :5Q8 YFI  K[ S[ CF,GF  NFJFJF/L lD,ST K[ T[ DMU["H
5|M58L" K[ VG[ 5|lTJFNL T[ DMU["H ,[GFZ K[P 

JW]DF\  5|lTJFNLV[  ZH]  SZ[,  VF\Sv!)!  sTFPZq!Zq!)(!f  GM
ZHL:80"  EF0F  SZFZ  G\P  !5_(q!)(!  J\RF6[  ,[TF\  T[  EF0F
SZFZ     !5P*_P_& RMPDLP  JF/L  N]SFG  AFAT[  K[  VG[  T[GL  VJWL
TFP!q!Zq!)(!  YL TFP#_q!!q!)(* GF  ZMH 5]ZL YFI  K[P 

ALH AFH]4  VF\Sv!!( VG[ VF\Sv!!) GF  SAHF  ULZM N:TFJ[H
HMTF\  T[  +6  ~D  AFAT[  K[P  T[YL  :5Q8  5]ZJFZ  YFI
K[  S[  5|lTJFNLV[  EF0[  ZFB[,  lD,ST  TYF  SAHM  ULZM  ZFB[,  lD,STDF\
TOFJT K[4  V,U K[  VG[  EF0FGL VJWL 5]ZL  Y. UIF  AFN +6  ~DJF/L
lD,ST AFAT[ GJM ZHL:80" SAHM ULZM N:TFJ[H VF\Sv!!( sTFP!!q!Zq(*f
TYF  VF\Sv!!) sTFPZ_q!Zq!))5f YL YI[,  K[P 

VFD4  VF\Sv!)!  JF/F  EF0F  SZFZGL  EF0FJF/L  lD,ST  TYF
VF\  Sv!!(4  !!)  JF/F  SAHF  ULZM  N:TFJ[HJF/L  lD,ST  V,U
K[ T[ :5Q8 YFI  K[ VG[ VF\Sv!)!  GF  EF0F  SZFZGL VJWL 5]ZL YIF  AFN
JWFZFGL sJW] 1F[+O/ qHuIFf JF/L lD,ST AFAT[ ZHL:80" SAHM ULZM N:TFJ[H
TFP!!q!Zq!)(* GF  ZMH 5|lTJFNLV[ SZ[,  K[ T[ RMSS; 5]ZJFZ YFI  K[P 

s#_f  JW]DF\  5|lTJFNL TZO[ ZH]VFT K[ S[ 5|lTJFNL T[ EF0]VFT K[ VG[ EF0] R]SJ[,
K[P VF  AFAT[ 5|lTJFNL TZO[ ZH] 5]ZFJF  HMTF\  SIFZ ;]WL EF0] VF[,  K[4 S[8,]
VF5[,  K[ T[  AFAT[ SM. ;A/ RMSS; 5]ZFJM ZH] SZ[,  GYLP 5|lTJFNL EF0]
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R]SJTF  CTF  T[  5]ZJFZ  SZJFDF\  lGQO/  lGJ0[,  K[P  5|lTJFNLV[  EF0F
AFAT[ V[S RM50LGL h[ZM1F  SM5L TYF  EF0F  Z;LNGL h[ZM1F  SM5L ZH] SZ[,
K[ T[ .g0LIG V[JL0g; V[S8 D]HA 5]ZJFZ YI[,  GYLP 

JW]DF\  5|lTJFNLV[ S\. TFZLB ;]WL EF0]  VF5[,  T[  ,[XDF+ H6FJ[,
GYLP NFJF  HJFADF\  TYF  5]ZFJFDF\  OST H6FJ[,  K[ S[ EF0] R]SJ[,  K[P

JW]DF\  5|lTJFNLGM VF  AFAT[ ZH] 5]ZFJM HMTF\  VF\Sv!(( GL V[S
RM50LGL GS,  sh[ZM1Ff ZH] K[ T[DF\  TFZLB HM.V[ TM T[ 5q!q(Z YL X~ Y.
K[<,L  TFZLBP  5q!_q(*  DF\  ;DF%T  YFI  K[P  VF  HMTF\  56  T[DF\
H6FJ[,  JC[JFZGL TFP5q!q(Z YL TFP5q!_q(* GL ,B[,  K[ VG[ VF  ;DI
5Z JFNLV[ lD,ST EF0F  5[8[ 5|lTJFNLG[ VF5[,  T[ AFAT[ SM. TSZFZ S[ 5|xG
GYLP 

JW]DF\  5|lTJFNLV[ ZH] VF\Sv!($ 5CM\R HMTF\  T[ h[ZM1F  K[ IMuI
ZLT[  5]ZJFZ YI[,  GYL VG[  V[0DL;LA,  GYLP 5Z\T]4  T[  HMTF\  56  T[DF\
TFPZq!Zq!)(!  ,B[,  K[ H[ ;DI[ lD,ST JFNLV[ 5|lTJFNLG[ EF0[ VF5[,  K[P
VFD4 TDFD  V[S+ SZL HMTF\  NFJFJF/L HDLG ZHL:80" DMU["H YIF  AFN
5|lTJFNL EF0]  VF5TF  CTF  S[  EF0FJF/L lD,ST TZLS[  RF,] CTL T[  5|lTJFNL
,[XDF+ 5]ZJFZ SZL XS[,F  GYLP VF  AFAT[ SM. ;A/ 5]ZFJM ZH] GYLP 

VF\Sv!!( GM ZHL:80" SAHM ULZM N:TFJ[H JFNL TYF  5|lTJFNL V[0DL8
SZ[  K[  VG[  VF\Sv!!)  GM  SAHF  ULZM  N:TFJ[H  56  A\G[  51F  V[0DL8
SZ[ K[ T[YL :5Q8 VG[ RMSS; 5]ZJFZ YFI  K[ S[ NFJFJF/L lD,ST T[ JFNLV[
5|lTJFNLG[ DMU["H VF5[,  lD,ST K[ VG[ tIFZYL T[ 5|lTJFNLGF  SAHFDF\  K[P
T[YL D]N'F  G\P!  GM HJFA CSFZDF\  VF5JFDF\  VFJ[ K[P 

D]N'F  G\PZ ov 
s#!f  JW]DF\  CF,GF  SFD[ NFJFJF/L lD,STGM SAHM BF,L SZJF  TYF  DMU["HGL

ZSD  5ZT ,.4 SAHM 5ZT ;M\5JF  DF8[ VF\Sv() YL JFNLV[ GM8L; VF5[,
K[ T[ GM8L;GM HJFA 5|lTJFNLV[ VF\Sv)_4 )!  YL VF5[,  K[P GM8L; VF5[,
TYF  T[GF  HJFA AFAT[ 5|lTJFNL TZO[ SM. TSZFZ GYL T[YL D]N'F  G\PZ GM HJFA
56  CSFZDF\  VF5JFDF\  VFJ[ K[P 

D]N'F  G\P#  ov 
s#Zf p5ZMST  5]ZFJFGM  D]<IF\SG  GF  V+[  5]ZJFZ  YI[,  K[  S[  5|lTJFNL  EF0JFT

TZLS[ SAHM WZFJ[ K[ T[ 5]ZJFZ SZJFDF\  lGxO/ lGJ0[,  K[PT[YL D]N'F  G\P#  GM
HJFA GSFZDF\  VF5JFDF\  VFJ[ K[P 
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D]N'F  G\P$ ov 
s##f JFNLV[  5MTFGF  NFJFGL  NFNDF\  5|PJFNL  5F;[YL  user  &

occupation fee TZLS[  DF;LS  ~5LIF  #___qv  DF\U[,  K[P  VF
AFAT[ Z[S0" TYF  5]ZFJF  HMTF  :5Q8 YFI  K[ S[4 NFJFJF/L lD,ST T[ JFNLV[
5|lTJFNLG[ JF5ZJFqusage & occupation DF8[  VF5[,  VG[ ULZM
JF/L ZSD  5Z jIFH 56  U6JFG] GYL T[J] ULZM SZFZDF\  ,B[,  K[P 

JW]DF\  ULZM N:TFJ[H D]HA SM. user fee GL HMUJF. T[DF\
GYL  VG[  NFJFJF/L lD,ST ULZMYL JF5ZJF  DF8[  VF5[,  K[  T[YL  V,U YL
user/occupation  VF5JL TM  IMuI  VG[  gIFILS  H6F. VFJTL
GYLPT[YL  9ZFJFDF\  VFJ[  K[  S[4JFNL  T[  user/occupation fee
D[/JJF  CSNFZ GYLP 

JFNL 5MTFGM NFJM 5]ZJFZ SZJFDF\  ;O/ lGJ0[,  K[PVG[ D]N'F  G\P!4Z
GM HJFA CSFZDF\  VF5[,  K[ VG[ D]N'F  G\P#  GM HJFA GSFZDF\  VF5[,
K[P  T[YL  :5Q8  YFI  K[  S[  JFNL  T[  5|lTJFNL  G[
Rs.15000+96000=111000 5ZT VF5[YL NFJFJF/L lD,STGM XF\T
svacant & peacful) possession D[/JJF  CSNFZ  K[P
D]NFPG\P$ GM HJFA V\XTo CSFZDF\  VF5JFDF\  VFJ[ K[P 

D]N'F  G\P5 ov 
s#$f D]N'F  G\P5 GM HJFA VFBZL C]SD  D]HA K[P 

voo C]SD  oov 

s!f  JFNLGM  NFJM  V\XTo  D\H]Z  SZJFDF\  VFJ[  K[  VG[  9ZFJJFDF\
VFJ[ K[ S[4JFNLV[ DMU["HGL ZSD  ~FP!4!!4___qv sV\S[  ~l5IF  V[S ,FB
VULIFZ CHFZ 5]ZFf T[ 5|lTJFNLG[ VF5[ YL4 NFJFJF/L lD,STGM XF\T VG[ :YLZ
svacant & peacful) possession D[/JJF  CSNFZ K[P 

sZf NFJFGM BR" 5©FSFZM V[ HFT[ EMUJJ]P 

s#f  C]SD  D]HA C]SDGFD] NMZJ]P

[12] Considering all the aspects described in

the impugned judgment no such fact found which
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remain  helpful to  the  appellant.  The

judgment/order passed by the Ld. Trial Court

does not bear any illegality, perversity and

the same is not devoid of full  reasoning on

facts and law applicable to the case.

[13] In view of discussion made herein above,

I find no infirmity in the judgment/order passed

by the Ld. Trial Court and by no stretch of

imagination it can be said to be perverse  and

therefore this court render the answer of issue

No. 1 in Negative and for issue No:2, I pass

the following order.

-:: O R D E R ::- 

[1] The present RCA No:58/2025 preferred by

the appellant is hereby dismissed.

[2] The Judgment passed by the learned trial
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court  in  RCS  No:167/2005  (Old  SpCS

No:13/2005) is hereby affirmed.

[3] Interim relief granted vide Ex:04, stands

vacated.

[4] Any  pending  application  of  the  appeal

stands disposed off accordingly.

Decree be drawn accordingly.

R & P be sent back to the Ld. Trial Court

along with the copy of this order.

 Pronounced  and  declared  in  open  Court  on

this 7th day of March, 2026.

Place: Dahod.             [Sandipsinh G. Dodiya]
Dt:07-03-2026                  UIC No:GJ00902
                  3rd Addl. District & Sessions Judge,

                        Dahod.
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