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IN THE COURT OF HON'BLE ADDITIONAL DISTRICT AND
SESSIONS JUDGE, COURT No:03, AT: DAHOD.

Regular Civil Appleal No:58/2025
(Arising from the Order of RCS No:167/2005 (0ld SpCS No:13/2005)

Appellant :

(Original Defendant No:2 of RCS No:167/2005

(01ld SpCS No:13/2005)

1. Kalpesh Kanaiyalal Sheth.

Age: - -, Occupation: Business.
Add.: Vrindaban Society, Opp. Chirayu
Hospital, Dahod.

Versus
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Respondents:

[1]

[2]

Manojkumar Gokuldas Sheth.
(Respondent/de-facto Plaintiff)

Age: 62, Occupation: Service,
Add.: M.G. Road, Dahod.

LR of Hitendra Kanaiyalal Sheth,
(Respondent/de-facto Defendant No:1)

[2/1] Belaben wd/o Hitendra [Kanaiyalal
Sheth,

[2/2] Saurabh Hitendrakumar Sheth

[2/3] Priyal Hitendrakumar Sheth

All Age: adult, Occu.: Retired/Business,
Add.: Chetna Society, Govindnagar,
Presently at:Vachla Faliyu, Desaivada,,
Dahod.

(Respondent No:2 is de-facto Defendant

No:1)
FOR Appellant ¢ Ld. Advo. : Mr. R.K. Trivedi
FOR Respondent ¢ Ld. Advo. : Mr. A.P. Audichya

JUDGMENT

[1] The appellant(original Defendants No:1,2,3)

has preferred this appeal under Section 96 of
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the Code of Civil Procedure (CPC), against the
judgment/order passed on Dt:01-10-2025 in RCS
No:167/2005 (0ld SpCS No:13/2005) by the Ld.
3rd Sr. Civil Judge, Dahod, Dist:Dahod (In
short ‘the Ld. Trial Court’), whereby the
learned trial Court has partially allowed the
the suit preferred by the Respondent No:1, who
was original Plaintiff of +the case RCS
No:167/2005 (0ld SpCS No:13/2005), and hence
they have challenged the legality, propriety and
correctness of the judgment passed in RCS

No:167/2005 (0ld SpCS No:13/2005).

[2] The brief grounds of the appellant’s
appeal are that;

It was the case of the original plaintiff
before the Ld. Trial Court that, plaintiff own
the property situated at City Survey No:3170

admeasuring 76.00 SgMt and revised admeasuring

Page 3 of 22



Page 4 of 22 RCA No:58/2025
of RCS No:167/2005 (0Old SpCS No:13/2005)

63.54.58 SgMt (henceforth will be referred to
as mortgage-property for the sake of
convenience). It is the say of the plaintiff
that, the mortgage-property was mortgaged to
defendant on Dt:10-12-1987 for consideration of
Rs.15,000/- and handover the possession of the
mortgage-property, the mortgage was registered
before Registrar, Dahod, vide Book ©No:1 at
Sr.No:1648 (Ex:118) having certain conditions
and the same was for the period of 7%-years and
to handover the possession upon completion of
the mortgage-period and if mortgagor could not
pay back the amount then mortgagee can claim by
filing suit in court. It is the further say of
the plaintiff that, upon completion of the
time-frame of the mortgage-period and as he was
in need of the more money he further borrowed
sum of Rs.96,000/- from defendant by executing

agreement on Stamp paper of Rs.20/- (Ex:119) on
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Dt:20-12-1995 and therein there is mention of
the mortgage money of Rs.15,000/-. Upon
completion the time-frame plaintiff asked for
the vacation of the mortgage-property but as
defendant had not adhered to he gave statutory
notice on Dt:31-01-2005 (Ex:89) and to that
defendant gave evasive replies vide Ex:90 and
for further notice of plaintiff on Dt:10-03-
2005, replied by defendant was given on Dt:13-
04-2005 wvide Ex:91. It is the say of the
plaintiff that, defendant claimed false claim
of tenancy and rent of Rs.300/-. Hence
plaintiff filed suit for redemption of the

mortgage-property before the Ld. Trial Court.

[2.1] It is contended in the appeal by the
appellant (defendant No:2) that, Ld. Trial Court
failed to appreciate that, before execution of

the mortgage-deed, the defendants were tenants
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in the property by duly executed rent-agreement
between the defendant and plaintiff’s father on
Dt:30-11-1981 (Ex:191). It is further contended
that, there is no iota of say in the judgment
regarding the tenancy of the defendant.

It 1is further contended that, ILd. Trial
Court ought to have considered the documentary
evidence of the defendants and oral evidence.
It 1is further stated that, plaintiff had
suppressed the material facts in the suit. It
is submitted that the Ld. Trial Court has not
considered documentary as well oral evidence of
the appellant in its true and correct
perspective and passed the judgment arbitrarily

and hence present appeal.

[3] The appellant in support of their appeal
filed Judgment of RCS No:167/2005 (0ld SpCS

No:13/2005), Dt:01-10-2025.

Page 6 of 22



Page 7 of 22 RCA No:58/2025
of RCS No:167/2005 (0ld SpCS No:13/2005)

[4] Being aggrieved and dissatisfied with the
judgment/Order dated Dt:01-10-2025, appellant
has filed this appeal under Section 96 of the
CPC and has submitted various grounds in appeal
memo.

The learned Advocate for the appellant has
submitted that The Appellant (Original
Defendant No:-2) has preferred this Appeal on
the ground that the judgment passed by the
Learned Trial Court is perverse, contrary to
law, and suffers from serious errors of fact and
law. The impugned judgment is therefore 1liable
to be gquashed and set aside, and the present
Appeal deserves to be allowed.

ILd. Ad. for appellant further argued as per
the appeal memo and submitted that, present
appeal should be allowed as prayed for.

ILd. Ad. for the appellant further argued
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that, written argument vide Ex:14 should be
considered as part of his argument.

Ld. Ad. for the appellant relied upon the
following judgments in support of his argument.

[1] 1984 (0)AIJEL-HC-211571; Soni Amratlal
Govindji Vs Soni Premchand Popatlal.

[2] 1974 (0)AIJEL-HC 209154; ©Patel Atmaram
Nathudas Vs Patel Babubhai Keshavlal.

[3] 1987 (0)AIJEL-HC 19007; Nand Lal Vs Sukh
Dev.

[4] 1991 (0)AIJEL-HC 209724; ©Puj Khengar
Nyalchand Vs Thacker Shankerlal Naranji.

[5] 1996 (0)AIJEL-HC 9700; Gopalan
Krishnankutty Vs Kunjamma Pillai Sarojini Amma.

Read the above judgments and considered the

ratio laid down in it.

[5] Per contra, learned advocate for the

respondent No:1, de-facto-plaintiff (Respondent
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No:1) has vehemently argued submitted that, the
mortgage-property 1is owned by him and he
entrusted the mortgage-property by way of
mortgage-deed vide Ex:118 and thenafter
subsequent attested agreement vide Ex:119 and
upon completion of the mortgage-period as the
defendant have not gave him possession of the
mortgage-property though given notice vide Ex:89
Dt:31-01-2005, +the plaintiff has not other
alternative remedy but to file the present suit
for redemption of the mortgage-property. Ld.
Ad. for respondent No:1 further submitted that,
father of plaintiff had executed a rent-
agreement with defendant No:1,2 on on Dt:30-11-
1981 (Ex:191) for the period from Dt:30-11-1981
to Dt:30-11-1987. It is the further say of the
Ld. Ad. that, plaintiff had produced one rent-
slip vide Ex:95 whereupon the defendant No:1

endorsed and signed that, they had given back
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the possession of the property to the plaintiff.
1d. Ad. for the respondent No:l further
submitted that, mortgage-agreement was executed
on Dt:10-12-1987 (Ex:118) i.e. after the
completion of the statutory period of the rent-
agreement (Ex:191). Therefore, the claim of the
defendant that, they are still tenants of the
property 1is absolutely incorrect and illegal.
Therefore their defence as tenant and tenancy is
not believed by the Ld. Trial Court by its well-
reasoned order.

Ld. Ad. for respondent further submitted
that, no interference is warranted in the
judgment of the learned trial court. It is
submitted that judgment passed by learned trial
judge 1is Jjust, proper and in consonance with
evidence on record and principles of law, so no
interference 1is warranted and it is urged to

dismiss the Appeal.
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Ld. Ad. for respondent further submitted
that, reply vide Ex:08 should be considered as

part of the arguments.

[5.1] It is on the record that, though the LR
of Respondent No:2 (original defendant No:2)
served, they have not remained present in the

case.

[6] Considering the appeal memo, arguments of
appellant and evidence adduced by the
complainant before the learned trial Court
following following points/issue arise for my
determination.
[1] Whether the appellant proves that the
impugned Judgment and order of decree of the
RCS No:167/2005 (01ld SpCS No:13/2005) is

perverse, invalid and illegal?

[2] What Order?
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[7] My findings for said issues shall be as

follows.

[1] In Negative.

[2] As per final order.

¢ ¢ REASONS ::

[8] Before dealing with the 1legality of the
judgment in question, the settle legal
proposition is required to be considered. It is
required to be noted that the present appeal has
been preferred u/s 96 of CPC. So, the power of
the Court to interfere in the Jjudgment are

subject to the settled legal proposition.

[9] As per the record of the case, Ld. Trial
Court passed the final order and held that, the
suit of plaintiff partly allowed and order that

the Plaintiff is entitled and shall recover the
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vacant and peaceful possession of the suit-
property (mortgage-property) upon paying amount
of Rs.1,11,000/- to the plaintiff.

Therefore, the suit was decreed in favour of
respondent No:1l.

The issues framed by the Ld, Trial Court and
reasoning of the the same in vernacular are as
under;

(o)fRsa  sRsA W Bl RARE Aela wre urr RowiEiR Ay of
alre/oc/ol A A¥  YEL SEAML AL B 3 A y3u B.

- EE[ o

(1) ¥ el Rar R B F et fwsa wm suwepiRedl wfaaet
SUB™ML B?

R ¢ el RIR RN B ¥ 503l AR Ada W qar et Rusa  ysa
RAL W U@L B?

(3) ¥ el Rar R4 B ¥ rnil fusa wsa  a@ @R
SUBL G B?

(¥) ¥ drEl gl qpAl FUAl ElE AAdl SEEER B?

(W 3 S5 AL gy ?

(VORI YERAAL ArRel TR YBU 8.

(1) SSRYL

R) S5RUL

(3) TSRHL

(¥) R SFRUL

(0) AMA TFHL  YBU.
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[10] It 1is on the record that in RCS
No:167/2005 (Old SpCS No:13/2005), the Ld. Trial
Court has partially allowed the suit and passed
an order that the Plaintiff is entitled and
shall recover the vacant and peaceful
possession of the suit-property (mortgage-
property) upon paying amount of Rs.1,11,000/-

to the plaintiff.

[11] It is very well established by cogent
evidence that, the mortgage-property was
mortgaged to defendant on Dt:10-12-1987 for
consideration of Rs.15,000/- and handover the
possession of the mortgage-property, the
mortgage was registered before Registrar, Dahod,
vide Book No:1 at Sr.No:1648 (Ex:118) which
having certain conditions and the same was for
the specific period of 7%-years and it was the

condition to handover the possession upon the
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completion of the mortgage-period and 1if
mortgagor could not pay back the borrowed
amount then mortgagee can claim by filing suit
in court.

It is on the record that, as plaintiff was
in need of the more money he further borrowed
sum of Rs.96,000/- from defendant by executing
agreement on Stamp paper of Rs.20/- (Ex:119) on
Dt:20-12-1995 and therein there is mention of
the mortgage money of Rs.15,000/-.

It 1is also on the record thast, upon
completion of the time-frame plaintiff asked
for the vacation of the mortgage-property but
as defendant had not adhered to plaintiff gave
notice on Dt:31-01-2005 (Ex:89) and on
Dt:10-03-2005 to that defendant gave replies
vide Ex:90 and vide Ex:91.

It is also on the record that, father of

plaintiff had executed a rent-agreement with
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defendant No:1,2 on on Dt:30-11-1981 (Ex:191)
for the period from Dt:30-11-1981 to
Dt:30-11-1987. It 1is on the record that,
plaintiff had produced one rent-slip vide Ex:95
whereupon the defendant No:l(since deceased)
endorsed and signed that, they(defendats) had
given back the possession of the property to the
plaintiff. It is on the record that, mortgage-
agreement was executed on Dt:10-12-1987 (Ex:118)
i.e. after the completion of the statutory
period of the rent-agreement (Ex:191).
Therefore, the claim of the defendant that, they
are still tenants of the property is absolutely
incorrect and illegal. Therefore their defence
as tenant and tenancy is not believed by the Ld.
Trial Court by its well-reasoned order.

This Court herein refers para:23-34 are as
under;

(R3) Sl S8 Y AL dHIH EcAYL Al YRAAL AL QUM 2udd
69, gl %ud 9 3, slcucuoll Rasd d uldaddd soe MR suda
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8 2 uldeugldl 2221 €9 3, sl Basd d uldagl-l cusi-ll Masd
89.u3d, w2 siS uld eial s34 -l

(R¥) 3uui % uAdl dABL Adi W WU O 5 dL11/AR/C U AY
LA 2i5—1 ¢ AUVl 5611 AR €AY Al 11/1/1¢CQ LAY $3)
2R 3013 1 Laswe Al Wre s el [Rasa u
[Qaudld 314,000/~ ui AR 2084.20% cdy uldaddsl ua
wsacom dl Y A O, UL ey oid uamiA Al 3@
69 dell U2 1A ALS5U YRAR AU 69,

(W) agul  Ais—19¢ -l SRAAY Adl R WA O 3 AUl GuRsd
AUE—19¢ dLLU/1R/1ECO U €AY ddl adiRl [Aadl uar qvia
£ i, Uis—1 ¢ A E2AAY ALRO[AR/AEY U A% A O A dHl
a2 sl Masd sRefl ag 4 3Le5,000/— a4 UldglA soi
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wflg 244 515y Aand ol 20 gclidor L i waiA % s34
£ 2 AR €AY gl drl [N dA S hsd U2 24 ALSsA YAR
Y 89,

(R5) ¢d ulddl 3 slal wsHl 2 89 5 sreuddll Masd d cusidll
9 A ulddl cugaid 9. uid, WA dad s ul sl 3 sasH
s -l o1l oy, ulAcudl Wit o daw sdladi  ovuda
9 3 dl30/11/1¢¢1 A A% Ml SR Afua d.auoe €l
dLA/AR/1C AL A% SRR RAML 2wdd O A wrlls eug
3L 30/—AsSl SRAHL 2udd O,

(R9) WAl a3 Ais— 5§ Al edlaui  ouda 8 3 wdly da Masd-l
st Masdul  AHd Wa O, HIO UM AL GUE YR HHL
WlAELAL GUBA 855 s1uu 8 .

(R¢) s 2 ousld dL.30/11/1¢¢ (Mis—1¢1) AUIRL Al e W
93ddlL1/a/1¢c1 Ndl30/11/1¢co YA AssA AU HI2 o)
A AUl U Feudd 9 3 QUL SAR dL30/11/1¢C9 L A% YR
29, UER ML SAR AL WFRAR 3013 W © A dHL Al
Al uHAHAEL AL 1/1R/1¢¢q dldL30/11/1¢ o R dud 9,
doldl U AL B3 dL30/11/1ECO Al ML SART Vid
A B, AUl RURXGUE Al SIS Gl $A 4AA SIS dd) [Aoid 8¢
u puda -l
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-1 U ¥R sl sAR/U Aadl dla/ar/acea Al
AL30/11/1¢CQ -l U i ALs5A UMY H12 &l 214 d 24qd) ud)
UL GIE dl.19/1/1¢C9 LAY HIS—11¢ A K228 st AR
gclldy A ). ALR gdldwHl el dl wldagldl adl ©.
agii st Rasd ouoid sRel Ais—1 ae o st MR gclldy
dLRO/1R/1U L A% 3L¢§,000/— Sl sAUHL  2udd .

AUs—11¢, 2s—11¢ A 509 N2 s2ady uldwdlA yal
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ouotd 1S dasAR .

Adl U2 YR WA B 3 dl11/1/1¢¢9 -l A% A uAH
eraudll [Asad 2is—11¢ - geidwedl gl uldaelA 31.44,000/—
Al soiogt ANRAl 00l A sReAl A Rasd dLo/a/acen Ay
3L.¢$,000/— &S Al Rl UlddA Ais—1 ¢ -l gaelidos 531 s41
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WU S 247 wlddl d Hidles AR 8.

agii  wlddlA Y sRa Awis—1¢1 (dLR/1R/1¢eed) -
e QUL SAR . 1U0¢/A¢i dABL Adi A st
52 14.90.05 ALl @vll g5 ouotd © A drl 1ad
dL1/13/a¢¢1 AN dL30/a1/aeco A YAy B,

ollor 611,  Uis—11¢ A wis—1¢ A s091 R €1
Adl A o@ 3 cusd 9. ddl 2w YAk Al
0 3 uldada cud Ana Masd dar soi A aia Rasaul
dstad €9, 240 8 A ¢l a8l Y 4 L oue AR Juawil
Retsd sued -l %1228 50191 M £2ldy Ais—11¢ (AL11/13/¢9)
ddl As—11¢ (ALR0/1/Acn) dl ada .

WH, Wis—1¢1 awn Gl AR sl Basa d
AU $—1¢, 11 A@on so A syl Rasd x40
Bdu a9 ud AE—1¢1 Al QUL sAR/AL Al YA 2w sug
qauRi-l (ag Astst oroun) ol Mesd oustd 291228 s61901 A0RL grelidey
dL11/13/2¢¢9 -l A% UldudlA s3d O d Alssu RaAR WA B,

agul  uldadl dr3 22d € 5 Uldadl d tugid 8 x4 ¢ig sdd
9. 21 ouoid WA dd % Al Hidl  swR wdl eug a9, d2d
A D d susid SIS UGN AssU YAl Y s 1l uldadl eug
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Ysadl Sl d YAR sl [t [Rada . uldacli cudt
onoid s AUl g sidl dar cust Rledl FRa sidl %Y s34
6 d Sedlunt Al 22 oot YRR A4 el

agui  ulduglA 5§ didlv el cug 2UA d Quas gRudd
Al GlaAl FUGML  dAL YRAUHL S5 ARUAA € 5 ¢ AsAA 6,

gl ulddl-l 21 ouoid 2% YRAdl Fidi  2is—a¢¢ )l 2s
AL s (BRAe) % O AHl Adlv ASA di d w/a/e Dl a3 A
Ol Al Y/10/¢o HI UM WA O, W Adl Ul AHl
oRudel A8 dLW/A/¢R Al dLW/A10/¢9 - auid 9 A 20 WU
U Al Masd ot 42 WA 2uda 4 ousid S5 dsAR 3 U
9l

agil  uldadlal 2% 2is—1 ¢y usiA Aldi A Rig O ALY
Ad urar 2da el A Asled Al uid, d Aldl e dui
dlR/1/1¢¢1 Avid 8 % A [Rasd aidlA uldagld cud 2uda 6.
M, dHIH s s oAl elaall gl 051228 Hidly AW sue
uldaigl eus 2udl 8l 5 cusiail Masd a3 ud 8dl d uldael

A YRR 53l adal <l 21 ouotd SIS U vl 9 .

25— ¢ -l %1228 56191 AN 2y Wl dar Wlaad) »isle
20 v AE—19¢ A so MR Ay uaL ol ua A3l2
536 ddl U2 A AissA YRAR WA O 3 sl Rasd d wgla
Al 1ol suda Masd © v Rl d uldadu stennl 6.
Al HEL 4.4 AU SHRHL duAHL 20 B,

Hel LRi—

(31) agui s s sl RasdHl soe vudl sar dar |kl
H YA A, 50%1 Ud AUl HE Ais—c A gl A 2uia
9 d AUdnl gus wldwdA Ais—co, «1 Gl 2uda 9. WA 2uda
A2l arl et oot WALl a3 5165 dsAR Al dell HEL <R Al el
YRl SSRHL  AUYAHL  20d .

Hel L3 -

(32) BuURASA AU HAUs A 23 YR A4 9 5 WAl cusald
A3 51201 419 89 d YRR sl Mg Rada S.adlugl .3 -l
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el Lyi-

(33) wdlA  uidirn sl seui wadl wAN user &
occupation fee dils wrils 3w 3000/ WA . 2
onold 358 dal YRAAL Al R A B 5, srndwoll Rasd 4 adda
wldadld awkajusage & occupation w2 2udd A AR
awfll 254w e url oia Al dg ol sRuUL Qv 9.

agui R sadder wwoL SIS user fee -l RS dui
Al i srcncuell Pasd el aruzar w2 20a 9 ddl 140 o
user/occupation uudl di ey ¢4 ~lls gus suadl
Adl.ddl srmi  2ud © 3416l A user/occupation fee
qnaal e5eR el

ALl Wil Sl YRAR Sl usn Rl .24 HgL .12
AL Aol SSRHUL WUA O A YEL L3 -l gL ASRHL  dUY
9. adl e an ¥ 5 awl d  udael A
Rs.15000+96000=111000 wuxd 2uue slcucuol Rasd-l aid
(vacant & peacful) possession HUNdAl 8$ER .

HELLY Al WU HAA: SSRUL UMl 20A 8.
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(3%) el LUl 2l g5H HAOL .

(1) @l el dAd: HYR KRAU WA O AU sAAAM
29 9 3,adlal Wdly-l 81 31.4,11,000/— (i3 3RA A5 A
20012 €212 Y1) d Al 2ud o), sl Rasd-l aid 214 92
(vacant & peacful) possession H¥adl g$ER €.

=\ A\

(R)  stcurl vl uaLsIRl A Aid Midlag,

(3) 85U UAGLESHAUH ERY.

[12] Considering all the aspects described in

the impugned judgment no such fact found which
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remain helpful to the appellant. The
judgment/order passed by the Ld. Trial Court
does not bear any illegality, perversity and
the same is not devoid of full reasoning on

facts and law applicable to the case.

[13] In view of discussion made herein above,
I find no infirmity in the judgment/order passed
by the Ld. Trial Court and by no stretch of
imagination it can be said to be perverse and
therefore this court render the answer of issue
No. 1 in Negative and for issue No:2, I pass

the following order.

[1] The present RCA No:58/2025 preferred by

the appellant is hereby dismissed.

[2] The Judgment passed by the learned trial
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[3]

[4]
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court in RCS No:167/2005 (01d SpCS

No:13/2005) is hereby affirmed.

Interim relief granted vide Ex:04, stands

vacated.

Any pending application of the appeal

stands disposed off accordingly.

Decree be drawn accordingly.

R & P be sent back to the Ld. Trial Court

along with the copy of this order.

Pronounced and declared in open Court on

this 7*" day of March, 2026.

Place: Dahod. [Sandipsinh G. Dodiya]
Dt:07-03-2026 UIC No:GJ00902

3*¢ Addl. District & Sessions Judge,
Dahod.
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