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Section 98(2) of Prohibition Act reads as under:-

"Any receptacle, package or covering in which any of the
articles liable to confiscation under sub-section (1) is
found and the other contents of such receptacle, package
or covering and the animals, carts, vessels or other
conveyances used in carrying any such article shall
likewise be liable to confiscation by the order of the
Court[but it shall not be released on bond or surety till the
final judgement of the Court where the quantity of the
seized liquor is exceeding the quantity as may be
prescribed by the rules]."
Section 99 of the Prohibition Act reads as under:-
99. Return of things liable to confiscation to bonafide
owners:-
"When during the trial of a case for an offence under this
Act the Court decides that anything 1is liable to
confiscation under the foregoing section, the Court may,
after hearing the person, if any, claiming any right thereto
and the evidence, if any, which he produces in support of
his claim, order confiscation, or in the case of any article
other than an intoxicant, hemp, mhowra flowers or
molasses give the owner an option to pay fine as the Court
deems fit in lieu of confiscation:

Provided that no animal, cart, vessel, vehicle or
other conveyance shall be confiscated if the owner thereof
satisfies the Court that he had exercised due care in

preventing the commission of the offence."
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Rule 9 of The Gujarat Prohibition (Liquor Samples
and Determination of Quantity Seized Liquor) Rules, 2012
as amended in 2019 reads as under :
Seizure of vehicles when quantity more than ten liters.
"Where the quantity of liquor seized is more than twenty
liters in respect of any offence punishable under the Act,
the vehicle or conveyance carrying such liquor shall be
liable to be confiscated in accordance with the provisions

of subsection (2) of section 98 of the Act."

In reported judgment in case of Pareshkumar Brahmbhatt

vs State of Gujarat of Hon'ble High Court of Gujarat
passed in Special Criminal Application No. 8521/2017 and

allied matters, it is observed as under in para 51:

51. "I am unable to agree with the submission of Mr. A D.
Shah, the learned Amicus Curiae that the Court should
read into section 98(2) of the Act, 1949, the power of the
Magistrate to release the vehicle in exercise of power
under sections 451 or 457 of the Cr.P.C., as the case may
be, otherwise section 99 of the Cr.P.C. would be rendered
redundant. In my view, the entire purpose of the
legislation would be defeated if any other literal
construction was to be adopted. I am in agreement with
the submission of Mr. Raju, the learned Amicus Curiae
that the words "during the trial of a case" in section 99 of
the Act, should not be construed as at any stage of the trial.
In my view, Mr. Raju, the learned Amicus Curiae, is right
in submitting that Section 99 of the Act comes into play

when the Court decides to pass an appropriate order as
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regards the disposal of the muddamal property under
Section 452 of the Code of Criminal Procedure. Section
452 contemplates disposal of the property at the
conclusion of the trial and says that when an inquiry or
trial for any Criminal Court is concluded, the Court may
make such order as it thinks fit for its disposal. This
Section 452 refers to a stage when the trial is concluded.
The word 'inquiry' in section 452 should be construed as
one necessary for the disposal of the property i.e.,
confiscation, etc. The word "concluded" in section 452
means, in my opinion, "concluded after a full hearing with
a final judgment for determination of the case against the
accused". For, clearly an order under section 452 can be
made only on the basis of the evidence recorded in the
inquiry or trial and in accordance with the findings, the
Magistrate may arrive at with material. Therefore, Section
99 comes into play on conclusion of the trial i.e. when the
court decides to confiscate the vehicle. At the stage, the
Court may conduct a formal inquiry and in such an
inquiry, an opportunity has to be given to the person
claiming the possession of the vehicle. At that stage, the
proviso to section 99 comes into play. In accordance with
the proviso, the owner may adduce necessary evidence to
satisfy the Court that he had exercised due care in
preventing the commission of the offence and although the
accused persons may be held guilty and convicted, yet the
vehicle involved in the commission of the offence may not
be confiscated. There is one more reason to take this view.

In section 99, the words are "give the owner an option to
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pay fine as the Court deems fit in lieu of confiscation".
The question of payment of fine would come only on
conclusion of the trial and not at an earlier stage."
Moreover, it is held in the above decision at para 65 as
under :

65. "My final conclusion is that section 98(2) of the Act,
1949 curtails the power of the Magistrate to order interim
release of the seized vehicle under section 451 or 457 of
the Cr.P.C., as the case may be. The Courts below will
have no jurisdiction to order interim release pending the
trial of the seized vehicle in connection with the offence

under the Act, 1949, if the quantity of the liquor recovered

exceeds 10 liters in quantity."
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	૧૦. આ તબકકે પ્રાેહીબીશન એકટની કલમ ૯૮(ર),૯૯ ધ્યાને લેવી ખુબ જ જરૂરી થઇપડે છે જે નીચે મુજબ છે.
	Section 98(2) of Prohibition Act reads as under:-
	૧૧. ઉપરાેકત મુજબની કાયદાકિય સ્થાપિત પ્રબંધાે ધ્યાને લઇ દાહોદ ના વિ.એડી.જયુડી. મેજી.ફ.ક.શ્રીનાઓ દ્વારા હાલના અરજદારની ભારતીય નાગરીક સુરક્ષા સંહિતાની કલમ ૪૯૭ મુજબની મુદૃામાલ અરજી નામંજુર કરતા હુકમનુ સુક્ષમતાપૂર્વક મૂલ્યાંકન કરતા જણાય છે કે, વિ. મેજીસ્ટ્રેટ દ્વારા સદર મુદૃામાલ અરજી નામંજુર કરતા હુકમમા યાેગ્ય, વ્યાજબી અને ન્યાયીક કારણાે આપેલા છે. રેકર્ડ ઉપર રહેલ સામગ્રી ધ્યાને લેતા એ હકીકત સ્વયં સ્પષ્ટ છે કે, આ ગુનાના કામે કબજે કરાયેલ પ્રતિબંધીત ભારતીય બનાવટના ઇગ્લીશ દારૂ તથા બીયરની બાેટલાે છે અને તેવા સંજાેગાેમા ગુજરાત નશાબંધી (દારૂનાે નમૂનાે અને જપ્ત કરેલ દારૂનાે જથ્થાે નકકી કરવા બાબત)ના નિયમાે, ર૦૧રના નિયમ-૯ મુજબ પ્રાેહીબીશન એકટ મુજબ જપ્ત કરેલ દારૂની માત્રા ર૦ લીટર કરતા વધુ રહેલી હાેય ત્યારે આ દારૂ વહન કરતા વાહનને પ્રેાહીબીશન એકટની કલમ ૯૮(ર) ની જાેગવાઇ મુજબ સરકાર દાખલ થવાને પાત્ર બને છે અને ઉપરાેકત રીતે હાલના કિસ્સામા કબજે કરાયેલ ઇગ્લીશ દારૂનાે જથ્થાે જે નિશંકપણે ર૦ લીટર કરતા વધુ હાેય અને તેથી દારૂનાે જથ્થાે નિયમ-૯મા ગુજરાત સરકારશ્રી દ્વારા બહાર પાડવામા આવેલ સુધારા મુજબના જાહેરનામાં અનુસાર ર૦ લીટરની માત્રા કરતા વધારે રહેલાે હેાઇ પ્રાેહીબીશન એકટની કલમ ૯૮(ર) ની જાેગવાઇ મુજબ આ મુદૃામાલ વાહન સરકાર દાખલ થવાપાત્ર બનતુ હાેવાનુ પ્રથમદર્શનીય નીચે જણાઇ આવે છે. આ સંજાેગાેમા ફાેજદારી કાર્યરીતિ સંહિતાની કલમ ૪૩૮ અન્વયે આ સવાલવાળા હુકમમા હસ્તક્ષેપ કરવા માટે કાેઇ ન્યાયાેચિત કારણ રહેલ ના હાેય તેથી વિ. મેજીસ્ટેટશ્રીના સદર સવાલવાળાે હુકમ યથાવત રાખી ન્યાયના વિશાળ હિતમા હાલની આ ક્રિમીનલ રીવીઝન અરજી નામંજુર કરતાે નીચે મુજબનાે હુકમ કરવામા આવે છે.
	:: હુ ક મ ::
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