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IN THE COURT OF HON'BLE ADDITIONAL DISTRICT AND

SESSIONS JUDGE, COURT No:03, AT: DAHOD.  

===============================================

            Regular Civil Appleal No:33/2017
                       (Arising from the Order of SpCS No:16/2009)

Appellant :

(Original Defendant No:1,2 of SpCS No:16/2017)

1. Natubhai  alias  Natwarsinh  Manji  alias  Mansinh  
Baria,

2. Sumanben Natubhai alias Natwarsinh Baria

All Age:Adult, Occupation:Service/Household,
All Residing at: Sutharwas, Ta:Jhalod, Dist:Dahod.

    Versus
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Respondents:

1. Ritaben  wd/o  Kalpeshbhai  Natubhai  Baria  and
guardian  and  next  friend  of  minor  respondent
No:2,

Age:30 year, Occupation:Household,

2. Virat alias Rajkumar Kalpeshbhai Baria,

Age:10 year, Occupation:- - -,

Both  Residing  at:  Aakashdeep  Society,  Behind
ITI, Dahod, Ta:Dist:Dahod.

(Respondent  No:1,2  are  de-facto  Plaintiff

of SpCS No:16/2017)

FOR Appellant            :  Ld. Advo. : Mr. C.B. Ninama
FOR Respondent No:1      :  Ld. Advo. : Mr. A.M. Parikh

    J U D G M E N T  

[1] The  appellant(original  defendant  of  SpCS

No:16/2017)  has  preferred  this  appeal  under

Section  96  of  the  Code  of  Civil  Procedure

(CPC),  against  the  judgment/order  passed  on

Dt:10-03-2017  in  SpCS  No:16/2017 by  the  Ld.

Principlal Sr. Civil Judge, Dahod, Dist:Dahod
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(In short ‘the Ld. Trial Court’), whereby the

learned trial Court has allowed the the suit

SpCS  No:16/2017  preferred  by  the  Respondent

No:1,2, who was original Plaintiff of the case

SpCS No:16/2017, hence appellant challenged the

legality,  propriety  and  correctness  of  the

judgment passed in SpCS No:16/2017.

[2] The  brief  grounds  of  the  appellant’s

appeal are that;

It was the case of the original plaintiff

before the Ld. Trial Court that, she married to

son  of  the  defendant  on  Dt:13-02-2006  at

Godhara and she gave birth to son and he lives

with her and as the marriage was against the

will and wish of the defendant, they had not

liked  plaintiff  since  the  beginning  and her

husband  was  serving  as  engineer  in  private

company at Kevadiya, Rajpipala, and they were
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living  over  there  and  plaintiff  went  to  his

paternal  home  for  treatment  of  his  arm  on

Dt:20-01-2018  and  her  husband  went  to  his

parents home on Dt:03-02-2008 and on next day

she received message of demise of her husband

and  came  to  know  that  he  died  due  to  some

illness and no one disclosed the true reason of

death and she had to file an application of

search warrant for custody of his son at Jhalod

Court and after the demise of his husband she

lives  on  her  own  and  defendants  have  not

supported her mentally and financially for also

not cared for the maintenance of plaintiff and

had not given any share in the property and

defendants both are teachers by profession and

also  earning  from  agriculture  produce  and

tractor and as plaintiff belongs to Adivasi she

filed  the  suit  u/O  32(A)(C)(D)  of  CPC  and

prayed for monthly maintenance of Rs.25,000/-
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per month from the defendant.

[2.1] It is contended in the appeal by the

appellant that, Ld. Trial Court ought to have

considered  the  documentary  evidence  of  the

defendants  and  oral  evidence.  It  is  further

stated  that,  plaintiff  had  suppressed  the

material  facts  in  the  suit.  It  is  submitted

that  the  Ld.  Trial  Court  has  not  considered

documentary  as  well  oral  evidence  of  the

appellant in its true and correct perspective

and passed the judgment arbitrarily and hence

present appeal.

[3] The appellant in support of their appeal

filed  Judgment  of  SpCS  No:16/2009,

Dt:12-09-2014. 

[4] Being aggrieved and dissatisfied with the
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judgment/Order  dated  Dt:12-09-2014, appellant

has filed this appeal under Section 96 of the

CPC and has submitted various grounds in appeal

memo. 

The learned Advocate for the appellant has

submitted  that The  Appellant  (Original

Defendant No:1,2) has preferred this Appeal on

the ground that the judgment passed by the

Learned  Trial  Court  is  perverse, contrary to

law, and suffers from serious errors of fact and

law.  The impugned judgment is therefore liable

to be quashed and set aside, and the present

Appeal deserves to be allowed.  

Ld. Ad. for appellant further argued as per

the  appeal  memo  and  submitted  that,  present

appeal should be allowed as prayed for. 

[5] Per  contra,  Ld.  Ad.  for  respondent  No:1

submitted that, no interference is warranted in
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the judgment of the learned trial court. It is

submitted that judgment passed by learned trial

judge is just, proper and in consonance with

evidence on record and principles of law, so no

interference  is  warranted  and it is urged  to

dismiss the Appeal.

[6]  Considering the appeal memo, arguments of

appellant  and  evidence  adduced  by  the

complainant  before  the  learned  trial  Court

following  points/issue arise  for  my

determination.

[1] Whether  the  appellant  proves  that  the

impugned Judgment and order of decree of the

SpCS  No:16/2009  is  perverse,  invalid  and

illegal?

[2] What Order?

[7] My  findings  for  said  issues  shall  be  as

follows.
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[1] In Negative.

[2] As per final order.

   :: REASONS ::

[8] Before dealing with the legality of the

judgment  in  question,  the  settle  legal

proposition is required to be considered. It is

required to be noted that the present appeal has

been preferred u/s 96 of CPC. So, the power of

the  Court  to  interfere  in  the  judgment  are

subject to the settled legal proposition. 

[9] As per the record of the case, Ld. Trial

Court  passed  the  final  order  and  allowed  the

suit filed by the respondent No:1 partially and

held that, defendant have to pay Rs.10,000/- per

month  to  the  plaintiff  from  the  date  of  the

filing of the suit.  

With these findings, the SpCS No:16/2009 was

decreed in favour of plaintiff.
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The issues framed by the Ld, Trial Court and

reasoning of the same are as under;

s$f DFZL VUFpGF  gIFIFWLX zL wJFZF  VF\So!5 YL GLR[ D]HAGF  D]NFVM 30JFDF\  VFJ[,  K[P

o v D] N'F  VM vo   

s!f  X]\  JFNL  5]ZJFZ  SZ[  K[  S[4  JFNLGF  5lTFGF  V\lTD  ;\:SFZ  YIF  AFN  5|lTJFNLVM
V[ JFNG[ ;]YFZJF;FDF\  5FKF  GCL\  VFJJF  WDSL VF5L4 5C[Z[,[ S50[ SF-L D]S[,  K[ m 

sZf X]\  JFNL 5]ZJFZ SZ[ K[ S[4 5|lTJFNLVM JFNL TYF  T[DGF  ;ULZ 5]+GF  EZ6  5MQF6GL SM.
NZSFZ ZFB[,  GYL m 

s#f X]\  JFNL 5]ZJFZ SZ[ K[ S[4 T[VM 5|lTJFNLVM 5F;[YL EZ6  5MQF6  D[/JJF  CSSNFZ K[ m 

s$f X]\  JFNL 5]ZJFZ SZ[ K[ S[4 ;LP5LP;LP VM0"Zv#ZsV[f C[9/ NFJM SZL4 DFl;S ~FPZ54___qv
5|lTJFNLVM 5F;[YL EZ6  5MQF6  5[8[ NFJF  TFZLBYL D[/JJF  CSSNFZ YFI  K[ m 

s5f X]\  C]SD  VG[ C]SDGFD]\  m

s5f  p5ZMST  D]NFVM  V\U[GF  DFZF  lG6"IM  GLR[  D]HAGF  K[4  tIFZAFN  T[GF\  SFZ6MGL  RRF"
SZJFDF\  VFJ[,  K[P

 oov lG6"IM oov 

s!f CSFZFtDSP 
sZf CSFZFtDSP 
s#f CSFZFtDSP
s$f V\XTo CSFZFtDSP 
s5f VFBZL C]SD  D]HAP 

[10] It is relevant to refer para:6-9  of the

judgment, which are as under;

D]N'F  G\P !  YL $ ov 

s&f VF  SFDGF  JFNL TZO[GF  lJwJFG JSL,  zL V[P V[DP 5ZLBGL N,L,M ;F\E/JFDF\  VFJ[,  K[P
T[DH 5|lTJFNL S[ 5|lTJFNL TZO[GF  V[0JMS[8 U[ZCFHZ ZC[TF4 5|lTJFNL TZO[ SM. ZH}VFT GYL4
S[ SM. N:TFJ[HL S[ DF{lBS 5]ZFJM VF5[,  GYLP VF  SFDGF  JFNL G\P!  ZL8FA[G S<5[XS]DFZ
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AFZLIFV[  VF\SoZ&  YL  ;MU\N  p5Z  H]AFGL  VF5L  H6FJ[,  K[  S[4  JFNLGF  :JP  5lT  0L
%,MDF\  .,[S8=LS,  .HG[Z CTF  VG[  JFNLGF  ,uG AFN VFXZ[  !  JQF"  5KL S[J0LIF
HL<,F  ZFH5L5/F  BFT[ BFGUL S\5GLDF\  GMSZL D/L CTL4 T[YL JFNL TYF  JFNLGF  5lT
VG[ JFNL G\PZ S[J0LIFDF\  ZC[TF  CTF  VG[ T[  ;DI[ JFNL G\P!  GF  CFYDF\  TS,LO
YJFGF  SFZ6[  ;FZJFZ  SZFJJF  DF8[  TFP#_q!q_)  GF  ZMH  JFNL  G\P!  T[DGF  DFTF
l5TFG[ tIF\  NFCMN VFJ[,F  VG[ T[ D;I  NZdIFG JFNLGF\  :JP 5lT TFPZqZq_) GF  ZMH
JFNL G\P!  GL BAZ 5]KJF  NFCMN VFJ[,F  VG[ ccDFTF  l5TFG[ 3Z[ D/JF  HJ]\  K[Pcc  T[J]\
H6FJL JFNLGF  :JP 5lT UFD  ;]YFZJF;F  TFP hF,MNDF\  UI[,F  VG[ TFP$qZq_) GF
ZMH ;F\HGF  * JFuI[ K[<,[ DMAF.,YL BXL DHFGL JFTM SZ[,L VG[ S[J0LIF  HJFGL JFT
SZ[,  VG[ T[ H lNJ;[ ZFTGF  )o__ JFuI[ V[SFV[S JFNLGF  5lTG]\  D'tI] YI]4 H[GM DZ6GM
NFB,M  VF\So#$ YL  ZH}  SZJFDF\  VFJ[,  K[P  D'tI]GF  ;DFRFZ  +FlCT jIlST wJFZF
JFNLGL DFT'zLG[ DM0L ZFTGF  D/[,F  VG[ JFNLG[ VF  CSLST ;F\E/LG[ B]AH VFWFT ,FuIM
VG[  ;DFRFZ D/TF\  H TZT H JFNL DFTF  l5TF  VG[  S]8]\lAHGM ;]YFZJF;F  UI[,F
VG[  5|lTJFNL  VMG[  D/[,  VG[  5]K[,  S[  V[SFV[S  SIF\  SFZ6;Z  VG[  S.
lADFZL YL  D'tI]  YI]\4
T[J]\  5]KTF\  SM. 56  HFTGM ;\TMQFSFZS HJFA VF%IM GCL\  VG[ JFNLG[ 5lTG]\  DM-]
HMJF  NLW]\  GCL\  VG[ DM-] HMJFGL HLN SZTF4 AWF  ,MSMGL CFHZLDF\  5|lTJFNL G\P!
GFV[ DFZ DFZ[,  VG[ 5|lTJFNLVM V[ JFNLG[ :JP 5lTGF  D'tI]G]\  SM. SFZ6  ATFjI]\  GCL\P
V\lTD  lJWL SIF" AFN JFNLG[ cc;]YFZJF;F  VFJLX TM DFZL GFBLXPcc  T[JL WDSL VF5LP
JFNLGF  ;ULZ lNSZFG[ KLGJL ,. 5C[Z[,  S50[ VG[ VDFGJLI  TYF  GF,LXLEI]" JT"G
SZL4 JFNLG[ ZMTF\  VG[ SS/TL CF,TDF\  5C[Z[,  S50[ VGFY H[JL l:YlTDF\  SF-L D]SL K[P
tIFZYL JFNL T[DGF  DFTF  l5TFG[ tIF\  ZC[ K[P VFD4 JFNLGF  5lTGL V\lTD  ;\:SFZ YIF
AFN 5|lTJFNLVM V[ JFNLG[ ;]YFZJF;F  5FKL GCL\  VFJJF  WDSL VF5L4 5C[Z[,  S50[ SF-L
D]S[,  K[P  T[  CSLST ;FlAT YI[,  K[  T[YL D]NF  G\P!  GM lG6"I  CSFZFtDS 9ZFJJFDF\
VFJ[ K[P

s*f tIFZAFN VF  SFDGF  JFNLGF\  :JP 5lT S<5[XS]DFZGF  VJ;FG AFN JFNLGL SM. :JT\+ GYL
VG[  CF,  JFNL  ,FRFZLlyF  T[DGF  DFTF  l5TFG[  tIF\  VMXLIF/]\  HLJG
JLTFJ[  K[P  ;FDFHLS  ZLT[  VG[  jIJCFZLS  ZLT[  JFNLGF  5lTGF  D'tI]  AFN  JFNLGL  TYF
JFNLGF  ;ULZ lNSZFGL EZ6  5MQF5GL G{TLS VG[  SFIN[;ZGL OZH 5|lTJFNLVMGL CMJF
KTF\  5|lTJFNLVM  5MTFGL  ;DFHLS  HJFANFZLDF\YL  K8SJF  TYF  JFNLG[  TYF
JFNLGF  ;ULZ  lNSZFG[  ElJQIDF\  lD,STDF\YL  SM.  CSS  lC:;M  VF5JM  G  50[  T[JF
AN.ZFNFYL VG[ JFNLGL TDFD  :+L WGGL J:T] DF8[ S[  H[ JFNLGF  DFTF  l5TFV[ ,uG
JBT[ R-FJ[,  ;MGFGF  NFULGF  TYF  SZLIFJZ SZ[,  TDFD  J:T]VM ,.G[ SF-L D]S[,
CM.4 JFNLG[ T[VMGF  EZ6  5MQF6  D[/JJF  DF8[ CF,GM NFJM SZJFGL H~Z 50[,  K[P VFD4
5|lTJFNLVM V[ JFNLGL TYF  JFNLGF  ;ULZ lNSZFGL SM. NZSFZ ZFB[,  GYL4 T[J]\  5]ZJFZ
YFI  K[P

JW]DF\  VF  SFDGF  5|lTJFNL G\P!  lX1FS K[ VG[ DFl;S ~FPZ54___qv p5ZF\T
5UFZ D[/J[ K[ VG[ 5|lTJFNL G\PZ 56  lX1FS K[ VG[ T[VM DFl;S ~FPZ_4___qv p5ZF\T
D[/J[ K[P A\G[ 5|lTJFNLVM DM8]\  5|MlJ0g8 O\0 WZFJ[ K[P T[DH 5|lTJFNL G\P!  DM8F  ;D'wW
B[0]T K[ VG[ DM8L B[TLJF0L WZFJ[ K[ VG[ VFW]GLS 5wWlTYL B[TL DF8[ 8=[S8Z 56  WZFJ[ K[ VG[
B[TLJF0LDF\  JQFL"S Z ,FB p5ZF\T SDF6L SZ[ K[P 8=[S8Z wJFZF  B[TLGL ;LhG l;JFI  SF8L"\U
SZL ZMH ~FPZ___qv H[8,L V,UYL SDF6L SZ[ K[P T[JF  ;\HMUMDF\  JFNLVM 5|lTJFNLVM
5F;[YL EZ6  5MQF6GL ZSD  D[/JJF  56  CSSNFZ AG[ K[4 T[J]\  DF~\  DFGJ]\  K[P
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T[YL D]NF  G\P#  GM lG6"I  CSFZFtDS 9ZFJJFDF\  VFJ[ K[P

s(f VF  SFDGF  JFNLV[ VF\SoZ& GL ;MU\N 5ZGL H]AFGLDF\  H6FJ[,  K[ S[4 JFNL 5KFT VFlNJF;L
HFlTDF\YL  VFJ[,F  K[4  5|lTJFNLVM  56  VFlNJF;L  5KFT  HFlTGF  K[4  5|lTJFNLVM
V[ 5MTFG]\  5KFT56]\  N}Z SZL ;DFHDF\  ;wWZ jIlST TYF  lX1FS TZLS[ VG[ ;O/ B[0}T
TZLS[  GFDGF  5|F%T SZL  K[P  JFNL  56  5|lTJFNL  VMGL H[D  5MTFG]\  56  ;FDFHLS
VG[ VFYL"S lJSF; YFI  T[YL 5|lTJFNLVMYL JFNLV[ SFIN[;ZGM CSS4 lJWJF  :+LGF  GFT[ 5|
lTJFNL VMYL D[/JJF  CSSNFZ K[P lJWJF  :+LGF  GFT[ EZ6  5MQF6  D[/JJF  TYF  lS|
DLG,  5|M;LHZ SM0 S,D  !Z5 C[9/ 56  EZ6  5MQF6  D[/JJF  CSS K[P 5Z\T] JFNL
VFlNJF;L JU"GF  CM.4 JFNLG[ ;DFHGF  ZLT ZLJFHM VG[ Z;DM ,FU] 50TF\  CM.4 JFNL VF
SFINFVM V\TU"T VF  SFINF  C[9/ EZ6  5MQF6  D[/JJF  CSSNFZ G CM.4 T[YL JFNLV[ ;LP
5LP ;LP VM0"Z #ZsV[f C[9/ CF,GM NFJM SZL4 DFl;S ~FPZ5___qv 5|lTJFNLVM 5F;[YL
EZ6  5MQF6  5[8[  NFJFGL TFZLBYL D[/JJF  CF,GM NFJM SZ[,  K[P  5Z\T]  5|lTJFNLVMGL
VFJS VG[ ;FDFlHS l:YlT wIFG[ ,[TF4 DFl;S ~FPZ5___qv H[8,L ZSD  5|lTJFNLVMGL
VFJSG[ wIFG[ ,[TF4 EZ5F. SZL XS[ T[D  GYLP T[YL A\G[ JFNLVMG[ DFl;S ~FP!_4___qv
EZ6  5MQF6GL ZSD  NFJFGL TFZLBYL VF5JFDF\  VFJ[ TM gIFIMRLT U6FX[P T[YL D]NF
G\P$ GM HJFA V\XTo CSFZFtDS 9ZFJJFDF\  VFJ[ K[P 

s)f VF  SFDGF  JFNLV[ D]NF  G\P!  YL #  ;\5}6"ZLT[ 5]ZJFZ SZ[,  K[ VG[ D]NF  G\P$ V\XTo 5]ZJFZ
SZ[,  CMJFYL D]NF  G\P5 VgJI[GM VFBZL C]SD  GLR[ D]HA SZJFDF\  VFJ[ K[P

vooo VF  B ZL C] S D  ooov  

s!f JFNLGL NFJF  VZHL VFYL V\XTo D\H}Z SZJFDF\  VFJ[ K[P

sZf VF  SFDGF  5|lTJFNLVM ;I]\ST ZLT[ JFNLVMGF  EZ6  5MQF6GL NFJF  TFZLBYL NZ[S DF;LS
R-FR-L ~FP!_4___qv J;],  ,[JF  JFNLGF  ,FEDF\  C]SD  SZJFDF\  VFJ[ K[ VG[
5|lTJFNLVM lJ~wW C]SD  SZJFDF\  VFJ[ K[P 

s#f VF  SFDDF\  JFNLVMG[ YI[,  NFJFGM BR" 5|lTJFNLVM V[ EMUJJM VG[ 5|lTJFNLVMG[ YI[,
BR" T[VM V[ 5MT[ EMUJJMP 

s$f C]SD  D]HA C]SDGFD] NMZJ]\P

[11] Considering all the aspects described in

the impugned judgment no such fact found which

remain  helpful to  the  appellant.  The

judgment/order passed by the Ld. Trial Court
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does not bear any illegality, perversity and

the same is not devoid of full  reasoning on

facts and law applicable to the case.

[12] In view of discussion made herein above,

I find no infirmity in the judgment/order passed

by the Ld. Trial Court and by no stretch of

imagination it can be said to be perverse  and

therefore this court render the answer of issue

No. 1 in Negative and for issue No:2, I pass

the following order.

-:: O R D E R ::- 

[1] The present RCA No:33/2017 preferred by

the appellant is hereby dismissed.

[2] The Judgment passed by the learned trial

court in SpCS No:16/2009 is hereby affirmed.
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[3] Interim relief, if any granted, stands

vacated.

[4] Any  pending  application  of  the  appeal

stands disposed off accordingly.

Decree be drawn accordingly.

R & P be sent back to the Ld. Trial Court

along with the copy of this order.

 Pronounced  and  declared  in  open  Court  on

this 25th day of May, 2026.

Place: Dahod.             [Sandipsinh G. Dodiya]
Dt:25-05-2026                  UIC No:GJ00902
                  3rd Addl. District & Sessions Judge,

                         Dahod.
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