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"The Statement of Objects and Reasons of Act 66 of 1988

(11

states, “....to enhance the acceptability of cheques in
settlement of liabilities by making the drawer liable for
penalties in case of bouncing of cheques due to
insufficiency of funds in the accounts or for the reason that
it exceeds the arrangements made by the drawer, with

adequate safeguards to prevent harassment of honest

drawers.”

dl Aotiaflaotd Swgire dse siueldl sam—13¢ Hi weuad
A1 yoroidl WS dedl 3 ¥ ALYUMY 51841 Gimpex Private

Limited vs. Manoj Goel (2022) 11 SCC 705 -l yslelHi agldd
£9, d Bl Adl 331 9,

The ingredients forming the basis of the offence under Section
138 of the NI Act

(i) The drawing of a cheque by person on an account maintained
by him with the banker for the payment of any amount of money

to another from that account;

(ii) The cheque being drawn for the discharge in whole or in part

of any debt or other liability;

(iii) Presentation of the cheque to the bank arranged to be paid
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from that account,

(iv) The return of the cheque by the drawee bank as unpaid either
because the amount of money standing to the credit of that account

is insufficient to honour the cheque or that it exceeds the amount

(v) A notice by the payee or the holder in due course making a
demand for the payment of the amount to the drawer of the cheque
within 30 days of the receipt of information from the bank in

regard to the return of the cheque; and

(vi) The drawer of the cheque failing to make payment of the
amount of money to the payee or the holder in due course within

15 days of the receipt of the notice.

agdi dl Aouglldeld Segie Asedl sam—aa¢(A) dal
saM—13¢ ddAIR sRuelHl dsaml A4l s3I asi adl

LA 9. ¥ i sAHL A28 Al A Hoxot €.

Section 118. Presumptions as to negotiable instruments.

Until the contrary is proved, the following presumptions shall be

made:

of consideration - that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, endorsed, negotiated or transferred, was

accepted, endorsed, negotiated or transferred for consideration;

as to date - that every negotiable instrument bearing a date was

made or drawn on such date;

as to time of acceptance - that every accepted bill of exchange
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was accepted within a reasonable time after its date and before its

maturity;

as to time of transfer- that every transfer of a negotiable

instrument was made before its maturity;

as to order of endorsement - that the endorsements appearing
upon a negotiable instrument were made in the order in which they

appear thereon;

as to stamps- that a lost promissory note, bill of exchange or

cheque was duly stamped;

that holder is a holder in due course - that the holder of a

negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a

holder in due course lies upon him.

Section 139. Presumption in favour of holder.

It shall be presumed, unless the contrary is proved, that the holder
of'a cheque received the cheque, of the nature referred to in section
138, for the discharge, in whole or in part, of any debt or other
liability.

Ayl L. YA 51241 Basalingappa V/S Mudibasappa -
AIR 2019 SUPREME COURT 1983 il y5lelHi U133 Hi
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" PARA- 23. We having noticed the ratio laid down by this Court
in above cases on Sections 118(a) and 139, we now summarize the

principles enumerated by this Court in following manner:

(i) Once the execution of cheque is admitted Section 139 of the
Act mandates a presumption that the cheque was for the discharge

of any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the probable
defense. The standard of proof for rebutting the presumption is that

of preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defense.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by

reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defense, Section 139 imposed an evidentiary

burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box
to support his defense.
2L 5L s[RAElB s[RuteAl qudqni €l Aollldng S=gi-e

Asedl sam — 1ru(q) yooid Adu Aloleiy nis—oy ol 3%
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38. As soon as the complainant discharges the burden to prove that

the instrument, say a cheque, was issued by the accused for

discharge of debt, the presumptive device under Section 139 of the
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Act helps shifting the burden on the accused. The effect of the
presumption, in that sense, is to transfer the evidential burden on
the accused of proving that the cheque was not received by the
Bank towards the discharge of any liability. Until this evidential
burden is discharged by the accused, the presumed fact will have
to be taken to be true, without expecting the complainant to do

anything further.

41. In order to rebut the presumption and prove to the contrary, it
1s open to the accused to raise a probable defence wherein the
existence of a legally enforceable debt or liability can be contested.
The words ‘until the contrary is proved’ occurring in Section 139
do not mean that accused must necessarily prove the negative that
the instrument is not issued in discharge of any debt/liability but
the accused has the option to ask the Court to consider the non-
existence of debt/liability so probable that a prudent man ought,
under the circumstances of the case, to act upon the supposition
that debt/liability did not exist.|Basalingappa Vs. Mudibasa

(AIR 2019 SC 1983) See also Kumar Exports Vs. Sharma
Carpets (2009) 2 SCC 513]

42. In other words, the accused is left with two options. The first
option- of proving that the debt/liability does not exist-is to lead
defence evidence and conclusively establish with certainty that the
cheque was not issued in discharge of a debt/liability. The second
option is to prove the non-existence of debt/ liability by a
preponderance of probabilities by referring to the particular

circumstances of the case. The preponderance of probability in
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favour of the accused’s case may be even fifty one to forty nine
and arising out of the entire circumstances of the case, which
includes: the complainant’s version in the original complaint, the
case in the legal/demand notice, complainant’s case at the trial, as
also the plea of the accused in the reply notice, his 313 statement
or at the trial as to the circumstances under which the promissory
note/cheque was executed. All of them can raise a preponderance

of probabilities justifying a finding that there was ‘no

debt/liability’. [Kumar Exports and Sharma Carpets, (2009) 2
SCC 513]
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PARA 37. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20,
87 and 139, makes it amply clear that a person who signs a cheque
and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued
for payment of a debt or in discharge of a liability. It is immaterial
that the cheque may have been filled in by any person other than
the drawer, if the cheque is duly signed by the drawer. If the
cheque 1s otherwise valid, the penal provisions of Section 138

would be attracted.

PARA 38. :- If a signed blank cheque is voluntarily presented to a

payee, towards some payment,_the payee may fill up the amount

and other particulars. This in itself would not invalidate the

cheque. The onus would still be on the accused to prove that the

cheque was not in discharge of a debt or liability by adducing

evidence.
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PARA 40. Even a blank cheque leaf, voluntarily signed and

handed over by the accused, which is towards some payment,

would attract presumption under Section 139 of the Negotiable

Instruments Act, in the absence of any cogent evidence to show

that the cheque was not issued in discharge of a debt.

4, ALYDH 51841 BUALsd Ysielrl UL d2ARL Adl dHY
1L gLl AsHl saldd 254 sRulglAl szl avll 54 el
dg Hiddl U2 ddl AuHel YRldl %Y s3d A, wel visdics
ylalrl A el M 2AYLAL 2L 02019 251Ut Y],

9.2, 3YlaL dla eyl agql aasiz AsSYL s 9, AU
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8 3 ue 518 sl 31 20,000/— Ul AgHl sedldl AHASIR
s 53 ely sTUELA SrsH2a Msedl [FuHlg el Ged
5348,
UL A5 Al 2UAd 1L 621 A ALYBH 51841 SANJABL
TARI VERSUS KISHORE S. BORCAR & ANR. il 351517 HIH R G418
Adl AHL UAN—0 Hi ALYBMSIE U sAAA B 5,
"20. However, this Court is of the view that any breach of Section
269SS of the IT Act, 1961 is subject to a penalty only under
Section 271D of the IT Act, 1961. Further neither Section 269SS
nor 271D of the IT Act, 1961 state that any transaction in breach
thereof will be illegal, invalid or statutorily void. Therefore, any

violation of Section 269SS would not render the transaction

unenforceable under Section 138 of the NI Act or rebut the
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presumptions under Sections 118 and 139 of the NI Act because
such a person, assuming him/her to be the payee/holder in due
course, 1s liable to be visited by a penalty only as prescribed.
Consequently, the view that any transaction above Rs.20,000/-
(Rupees Twenty Thousand) is illegal and void and therefore does
not fall within the definition of ‘legally enforceable debt’ cannot

be countenanced."
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Qe Yy © 3, Income Tax Act, 1961 | s@H—3 S¢ (FAUA) -l
15 UQL 6191 55 AB slUell $au—339(8l) S50 €S A UsL . Al
Gecieird HIoLdl 515 URL AAGIR AR SIUBAR 5 I AR w51 AR 3
a-tell €]l Aonglled Segiee viserdl saM—19¢ daUl seau—a3¢ i
LAl visH A5 AL AR, agHiue YsieHiuwe s34 9 3, 3L
la womel agedl 4L 5S AASIR A s1UzAR Wil wsly AR,

ool AL UYL 2L GLAL URL 25U A,

agil UL a3 uldidl avild edla dxy sTlael-dl Gaz
AUl £33 A Al dF duladl 2udd Ade—[a-geus
sidlotsS wmiR<dl ogoullel 2006 slaglal 2wl 3L
20,000/— ogel A wA A sH UL sl dudl
A2196 Yool Y5l 2UUA B d 84lsd 258 GUR @ldaldl Udt 534 ©
Yg d 8Slsd 2 eldddl dsAI] AASIR 6ll A2 olLotd © i
LML 222 1ol 210UG dl8d 254 Al 51Ul %l ud
531wl elia eid Al sladl 3u-dl eslsdiq siS 212 adl adl.
Ax UL sl s[RAElR sz 2l Gl s34 ¢id d

eslsd Ul 211 dF 29 24 Yl Feaisusl yraiz adl [l
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agil 2L 1AL 2R sRaglal Hisdd Al oiosas
29 9, A 9di UYL AL SIS ot 2uud gl «ALyBn
sl2, MMTC Ltd. and Another vs. Medchl Chemicals &

Pharma (P) Ltd. and Another, (2002) 1 SCC 234 -l 3sleldi
Y2 521AE 9 5, "When a statutory notice is not replied, it has to

be presumed that the cheque was issued towards the discharge of
liability"

U, AL YMH 5121 s1eld HIAHR A8 Adi dH sldril
LA WL AL S5 el 200a Al d Aesiatiul wetL il

A5 slUBAAL AL U2 UUA © dg il 21U (A3 A A3 ©.

agil 210Ul gl Al 2 sua 3, slRaiglut 201
Al tuldall A sl As Hadl @S d-dl g6uURL s wid
s30Ale 53 © d oAl "Aetadl] Ml Ll A YRl sl
A2l 2L s14AL S[RUIEL AF 2% YRALAA LA ML AH 2RIV dF
2L 61U ABHAL 1Y, SISURL Aol 2ure w2l Y] 1 s i
el 5121 2ume A B 3, s1uel-l lolalS Horot ALAUE s
AefAd otarg Gl saldl 32 9, ¥ otad "deuaridl wadd”

AL gl el sdl sldl AS2 2 Mol Asddl AR, ALy 512

Krishna Rao Vs. Shankaragauda 2018 SCC Online SC 651 -l

N2

YSIEIHL 621AA 9 5,

Para 20. The accused may adduce evidence to rebut the
presumption, but mere denial regarding existence of debt shall not

serve any purpose.

¥l vislcts Yualdl el dsuLL A5 2L 2t
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slRugldl szl Aell 254 U2 slRugld 2uua slald sgHir
sl 8 ©.

agil UYL d3 Y 2UA Ysielll A Adl, o U8l
ALY AHLsHALS Ul Ysleld HIAMHR dA8 Adl dHL 211
el slULElA UIE UHe2 AL UAE © 2 d e5lsd UeuRL d
SuHL YRaAlR Add iy ¥l AsHi weudd 54 stluzul asll 254
Y1 2% A Sld BRI 03¢ AL AL AL YulH sié [Relu
s1dl 9lsl Y@ ud sleteil Su-l Aol ue 2 3l dert [Auld sy

AR Ysiel U1 va Hee3u A A5 a Adl.

AL dR3 2% AU U Ysield HIAMR A8 Adl, AL
A5lelrL 5L A% UL sleel Su{l eslsdlell dedt [Quld sla ueR

ysiel 21U vaA Mee3y 4 as ax Al

214, UM gLl duel Retaaimi siadl widimigl s(Ragl
Al stuzuR Al Al 254 YsaalAs »uUa 9, ¥ A5 s(u1el 611 Hud
AHYHAULEIHL 29 5L 2AAE 9, AHY 2L AS "SAU SrAuFl(luw2"
Al S18L URd 4 dH As Ud ALl Ul Houl eue s[RUlEl 21
30 [zail Anumaleldi stz -l avll 254l 1ol sdl al®id
Al R dHAl AR HisAd 9. 2uH, sRuEln €l
Aallgflaoid Swegiee vise dl san—a3¢ l Aldtals viid wad s34
9. 21041 gLl dl8d oA1dl el Hiot s1euls i HiAaiads el d
ollotd YRl GURLSA URIDAHL sl iad Al yatz 2 6, el
s(Rulgl-dl dzaHi Gemaa fl Aoualldo Swgire viserdl sau—
19¢ 2 $AH—13¢ AL LA visd 241U &l Aeicld 244 Wil

Asld ddl oAl 29 531 dHy S[RULE Y&l YL YR Uotl sl
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Beut A1y ddl e5lsd & A0l 156 UR dladiHi den [Frso [Rasd
9, ¥4l ¢l AonllAng Sgi-e visedl sau—19¢ A 51— 3¢ L
UL U 51HAL S[RAUELAL ARFUUL S 9 A o visH s3] s[Rulel
BUR 3 YAl sl ol allse ade el

2L AL 2B sRaeaton dasAl AsHl 54
s(Rugld 4 »sdl ¢l Aotallnotg Segiee visedl sau—a3¢ Yol
AL UL sl 53¢ Slelled Yl A 8, 1A ¥l Yel «.q Al gl
"ESIR" UL s1AAML A 9. dHe R gl sAH—13¢ Yol
viSlcis Yldl 2% $3 Uldledl otie 2 sl [Fvsa [Rasa

Sl HEL AL R wll galol "SR " Hi sAAAML 1A 9.

YEL .3

GURLsc HEL 1. 2 Yel .2 L Aysd Al 214 (sl sun
AvidL dAH% 3A 4 MU 35S, % UG YLD A s1ue1sly
Aol Sl dxes ellel B vidl YeL «.3 -l [Feld "esR" Hi
ALUAHL 219 8, B L sl 20U ¢dld ARIRS YRal
ARAA sau—209¢(R) (B.ol.sisdl sau—3uu(r)) 2 )
lellAod Srgire Asedl sam—a3¢ -l oLl Aotol "dsflaA"

&AMl 2419 69

A616L SIHAL ALULA dsAL Al $NAE Sld 1%L 2101 AiHLe

Hie Hacdll vl 20d 69,

dl.01—09—30R § (BeuagHiR Sl. i)
@0 — olise) oy WA 5E S,
oiel

JUDGE CODE GJ01463
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AL GUGLA AIHRL. .

gladl siA sRaEll [@.a. 2l dal 20l dd dx-L [@.a 8l

SL%R 69,

s(Rulgl a3 (A9l 2dl 1d © 5, cladi 2Rl
[z €l Aollang Swugire vise-dl saH—a3¢ Hosoil oLl ALBid
23t 9. 2R sldl 3u-l 2iud e slRagldl szl
oisl anll 254 uoleq Yol Ysda el wmHi Ast e yai-l
Bl Ba—ulaled asdl 28a & R AHHL el clusal g
ALY s1ael Yororedl HedH AR 524l 2 s[Ru1ElA 1oy andR

AYULAAL YA 53¢ 69,

21 dF 92Ad © 3, 21041 [Agal w{]L SuH 8. d2il Gur
Axel wlan -l gaueield]l o, ¥l 2004l Gu eld dil Gu sl
Ul 2419111 2] AL sl [AseU UAAAAL ALH YAl %A
52469,

¢l Aotlsflaoted Seagiee M52 slusldl &d 9 3, 51O uldd sl
Asell A GUALL HUHUBRSALAL 8RAULR dLS A saAM] 1A i %A1
1S AlBd sl A5 UAUHL 21D AR d A5 U AL 52 244 %l 518
AAUHL U 53 dl A5 S 537U AlBdA A1l sl dnos s(Rule
glole 2l AL A5l 254 Ud sl ds 2 9 A Al AULR6UE UL
A5l 264 U L 53 dl 2R 21uE 249, Al WRBUHL elaladl

A

S 6. agui Al vl Fld Ast ud sl [QraiAud ¥ dldial
el d glBid Al 9 2 A 2alell Hiddl Hindl QA1 Aol AR
Al 9. agul Ul sl 2L [ oL ulls ol sy

WGLAAL Al 2] wstd X A,
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2L 510 35S GURAL YR1cuutil Al Yooy 201l 24 s(Ruigld
Aell 54 A6i8 As 20U el A AL 2T © 2 dAcl 254 Al
412l 1ol 69l 51 YsAe A2l agHl 2L SUAL AHRUL HAAL 9dl §
AHU 214 3l s[Rulell avll 253 Yysaami »uaa . aldd
12l A5l §BUARL 5T 2 ABdAL slazuAL Asudl s
SOUSAL HI2 MUl S5aALML 1A 9. S1EL WAl Sd dal 1L
adeLs daHi v, 201 U gul el iild eselidl Al i
AHHL elrdl G, dlsidl oleslol cqaRad [Qeauy 25l 2e d He
LA AL s2al, dHey sRuiel-dl asll 54 3594 4 el d agll
M, YU AR Y5AAHL U A UL 3L 9. 2AL dAHIH AAIOLL 1A

eslsdl dai @O 1A yosor 2| g5 53419, 6.

cee év,g‘-l, .ee

4. L sl 2Rl Aldoid RAacUS, sld 8. ALaxL
AlAEL, Ay, dl. olisdl, Al 912162y Ho 8. Y. A8l
Helsl, aanyl, %l dauelad e dla AR s y e ildldl
sa—29¢(2) (siwel] sl ARAA sau—2uu(R)) Yoot
dl Aolflane Srgive visedl sau—13¢ HAolAL Il HI2
sl sUcll 5 (89) M Al i€l Sedl A cdiotadl ddl
B5H 5AML 219 9.

. AL sl 2RI ¢Rdly ALRs yrean ARl san—
3¢u(3) (BHlaa willsz sisHl san—3uo(3)) 2l slRue
Wi ogudd A5l 254 3L, €0,000/— (i3 3MRAL A0 €A1 YU)
2L sl sRAEIA andR dE sl 2uual-l gsH s
219 9. %l UYL and-{l 254 YsaauHi [Fvsn oy di ay
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[Bri—9 «fl Aol scUMl 2019 9 dell g5H $AUHL 2 B,

3. 2 sl 2L %L s sl 321 dS SIS AL ellddd
el ddl A 2RI cudla s yra Alkdil
sau—y 5 ¢ (Bla wiAdln sisHl sa ¥¢) Yosor w Haal
Uzl 284,

¥. UL (A3 2L AL e 21 L dld AR s yra iRl
A san—yuc() (B.ulsisdl sam—¥ac¢(R)) 2l Ao
dl2 sleal-l 54 UMl 219 9.

g5 YUY dl.0q dl, HIS—%ald, A 205 i Y vjedl

Aelddul Al Aol Al 530 ondr sul.

dl.01/09/R0R § (GeuagHiR 9. #is)
Y : sl oysleud ARge 5.5.,
oisel
JUDGE CODE GJ01463
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