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"The Statement of Objects and Reasons of Act 66 of 1988 states,
“....to enhance the acceptability of cheques in settlement of
liabilities by making the drawer liable for penalties in case of
bouncing of cheques due to insufficiency of funds in the accounts
or for the reason that it exceeds the arrangements made by the
drawer, with adequate safeguards to prevent harassment of honest

drawers.”

fl Qouglldng Sw=gire vise slueldl sam—a13¢ Ui wRuad
{13 yoroiel Q™S dcdl 3 ¥ LYW siéAl Gimpex Private

Limited vs. Manoj Goel (2022) 11 SCC 705 il yslelHi avlde
9, o Bl Adl 331 9,

The ingredients forming the basis of the offence under Section
138 of the NI Act

(i) The drawing of a cheque by person on an account maintained
by him with the banker for the payment of any amount of money

to another from that account;
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(ii) The cheque being drawn for the discharge in whole or in part

of any debt or other liability;

(iii) Presentation of the cheque to the bank arranged to be paid

from that account,

(iv) The return of the cheque by the drawee bank as unpaid either
because the amount of money standing to the credit of that account

is insufficient to honour the cheque or that it exceeds the amount

(v) A notice by the payee or the holder in due course making a
demand for the payment of the amount to the drawer of the cheque
within 30 days of the receipt of information from the bank in

regard to the return of the cheque; and

(vi) The drawer of the cheque failing to make payment of the
amount of money to the payee or the holder in due course within

15 days of the receipt of the notice.
agdi dl Aouglldoid Swgive Asedl san—qa¢(a) dul

saM—13¢ AR sRuUElAl dReuml AqHi-dl 53 wasiy adl

QLA 9. ¥ i sAHL A28 Al A Hoxot 9.

Section 118. Presumptions as to negotiable instruments.

Until the contrary is proved, the following presumptions shall be

made:

of consideration - that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, endorsed, negotiated or transferred, was

accepted, endorsed, negotiated or transferred for consideration;
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as to date - that every negotiable instrument bearing a date was
made or drawn on such date;

as to time of acceptance - that every accepted bill of exchange
was accepted within a reasonable time after its date and before its

maturity;

as to time of transfer- that every transfer of a negotiable

instrument was made before its maturity;

as to order of endorsement - that the endorsements appearing
upon a negotiable instrument were made in the order in which they

appear thereon;

as to stamps- that a lost promissory note, bill of exchange or

cheque was duly stamped,;

that holder is a holder in due course - that the holder of a

negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from its lawful
owner, or from any person in lawful custody thereof, by means of an offence
or fraud, or has been obtained from the maker or acceptor thereof by means
of an offence or fraud, or for unlawful consideration, the burden of proving

that the holder is a holder in due course lies upon him.
Section 139. Presumption in favour of holder.

It shall be presumed, unless the contrary is proved, that the holder of a cheque
received the cheque, of the nature referred to in section 138, for the discharge,

in whole or in part, of any debt or other liability.

Ayl L. YA 5120 Basalingappa V/S Mudibasappa -
AIR 2019 SUPREME COURT 1983 il yslelii U1l—33 4i €l
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" PARA- 23. We having noticed the ratio laid down by this Court
in above cases on Sections 118(a) and 139, we now summarize the

principles enumerated by this Court in following manner:

(i) Once the execution of cheque is admitted Section 139 of the
Act mandates a presumption that the cheque was for the discharge

of any debt or other liability.

(ii) The presumption under Section 139 1is a rebuttable
presumption and the onus is on the accused to raise the probable
defense. The standard of proof for rebutting the presumption is that

of preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defense.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defense, Section 139 imposed an evidentiary

burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box

to support his defense.

2L 514l sRu1gll s[RuienAL 1l €l Aotillang Swgare
el sar — Vru(q) yooud Adul Alolely vtis—os ol 2%
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Yoyl 69,

38. As soon as the complainant discharges the burden to prove that
the instrument, say a cheque, was issued by the accused for

discharge of debt, the presumptive device under Section 139 of the
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Act helps shifting the burden on the accused. The effect of the
presumption, in that sense, is to transfer the evidential burden on
the accused of proving that the cheque was not received by the
Bank towards the discharge of any liability. Until this evidential
burden is discharged by the accused, the presumed fact will have
to be taken to be true, without expecting the complainant to do

anything further.

41. In order to rebut the presumption and prove to the contrary, it
1s open to the accused to raise a probable defence wherein the
existence of a legally enforceable debt or liability can be contested.
The words ‘until the contrary is proved’ occurring in Section 139
do not mean that accused must necessarily prove the negative that
the instrument is not issued in discharge of any debt/liability but
the accused has the option to ask the Court to consider the non-
existence of debt/liability so probable that a prudent man ought,
under the circumstances of the case, to act upon the supposition
that debt/liability did not exist.|Basalingappa Vs. Mudibasa

(AIR 2019 SC 1983) See also Kumar Exports Vs. Sharma
Carpets (2009) 2 SCC 513]

42. In other words, the accused is left with two options. The first
option- of proving that the debt/liability does not exist-is to lead
defence evidence and conclusively establish with certainty that the
cheque was not issued in discharge of a debt/liability. The second
option is to prove the non-existence of debt/ liability by a
preponderance of probabilities by referring to the particular

circumstances of the case. The preponderance of probability in
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favour of the accused’s case may be even fifty one to forty nine
and arising out of the entire circumstances of the case, which
includes: the complainant’s version in the original complaint, the
case in the legal/demand notice, complainant’s case at the trial, as
also the plea of the accused in the reply notice, his 313 statement
or at the trial as to the circumstances under which the promissory
note/cheque was executed. All of them can raise a preponderance

of probabilities justifying a finding that there was ‘no

debt/liability’. [Kumar Exports and Sharma Carpets, (2009) 2
SCC 513]
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"There is nothing in the provisions of Section 138 of the Act
that forbids the holder of the Cheque to make successive
presentation of the cheque and institute the criminal
complaint based on the second or successive dishonour of the

cheque on its presentation.”
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AUt 5219e 9 5, "When a statutory notice is not replied, it has to
be presumed that the cheque was issued towards the discharge of
liability"
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Para 20. The accused may adduce evidence to rebut the
presumption, but mere denial regarding existence of debt shall not

serve any purpose.
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