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SECTION 104 :- BURDEN OF PROQOF :-

Whoever desires any Court to give judgment as to any legal right or
liability dependent on the existence of facts which he asserts must prove that
those facts exist, and when a person is bound to prove the existence of any
fact, it is said that the burden of proof lies on that person.

SECTION 106 :- BURDEN OF PROOF AS TO PARTICULAR
FACT :-

The burden of proof as to any particular fact lies on that person who
wishes the Court to believe in its existence, unless it is provided by any law
that the proof of that fact shall lie on any particular person.
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SECTION - 281 :- RASH DRIVING OR RIDING ON A PUBLIC WAY

Whoever drives any vehicle, or rides, on any public way in a manner
so rash or negligent as to endanger human life, or to be likely to cause hurt
or injury to any other person, shall be punished with imprisonment of either
description for a term which may extend to six months, or with fine which
may extend to one thousand rupees, or with both.
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olIHER 2RI BRU oIAIHJcll “Dalapatbhai Rameshbhai Vasava v/s
State Of Gujarat” ofl YSIEIH] g &Add & § 1 -

“27. On appreciating the oral evidence of the injured witnesses, it is clearly
found that every witness has emphasized on the fact that tempo was being
driven at a high speed and due to that driver has lost control over tempo near
the place of occurrence. At this juncture, it is worthwhile to refer to the
decision of Honourable Apex Court in the case of Mrs. Shakila Khader And
Ors. vs Nausheer Cama And Ors. Reported in AIR 1975 SC 1324, (1975) 4
SCC 122, wherein it was observed that main criteria for deciding whether
driving which relate to accident was rash and negligent is not only the speed
but the width of the road, density of the traffic etc. Further in the case of
State of Kamataka v. Satish (supra), the Honourable Supreme Court has
held that merely because truck was being driven at a "high speed" does not
speak of either "negligence" or "rashness" by itself. "High Speed" is a
relative term and criminality is not to be presumed subject of course to some
statutory exceptions. In absence of any material on record, no presumption
of "rashness" or "negligence" could be drawn by invoking the maxim "ras
ipsa locutar".

ollHER A¥RId B4 oARIIEY0l “Kaushik Ambalal Oza v/s State Of
Gujarat” ofl U1 11 i wRIdd Redidl Yol o SIFER] A dglsygeS
Aol eS| WRAUR 3 USRI, ¥ AHYRI Al U1 — 11 ol Hyof
8, -

“11. A rash act is primarily an over hasty act, and is thus opposed
to a deliberate act, but it also includes an act which, though it may be said to
be deliberate, is yet done without due care and caution. Illegal omission is
act under this Section and may constitute an offence if it is negligent.
Criminal rashness is hazarding a dangerous or wanton act with the
knowledge that it is so, and that it may cause injury, but without intention to
cause injury, or knowledge that it will probably be caused. The criminality
lies in running the risk of doing such an act with recklessness or indifference
as to the consequences. Criminal negligence is the gross and culpable
neglect or failure to exercise that reasonable and proper care and precaution
to guard against injury either to the public generally or to an individual in
particular, which having regard to all the circumstances out of which the
charge has arisen, it was the imperative duty of the accused person to have
adopted. Negligence is the omission to do something which a reasonable
man, guided upon those considerations which ordinarily regulate the
conduct of human affairs, would do, or doing something which a prudent
and reasonable man would not do. Culpable rashness is acting with the
consciousness that the mischievous and illegal consequences may follow,
but with the hope that they will not, and often with the belief that the actor
has taken sufficient precautions to prevent their happening. Culpable
negligence is acting without the consciousness that the illegal and
mischievous effect will follow, but in circumstances which show that the
actor has not exercised the caution incumbent upon him, and that if he had
he would have had the consciousness. It is clear, however, that if the words
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not amounting to culpable homicide are a part of the definition, the offence
defined by this section consists of the rash or negligent act not falling under
that category, as much as of its fulfilling the positive requirement of being
the cause of death. In order to amount to criminal rashness or criminal
negligence one must find that the rashness has been of such a degree as to
amount to taking hazard knowing that the hazard was of such a degree that
injury was most likely to be occasioned thereby. The criminality lies in
running the risk or doing such an act with recklessness and indifference to
the consequences. (see State of Gujarat Vs. Maltiben Valjibhai Shah, 1993
(2) GLR 1600).”

FEdioll der siweld] 311 2sAd ol AeSIF] A2 8ldlall [RAesid)
AHNUUI, olIHER YMH S1Eall “Jacob Mathew v/s State Of Punjab And
Haryana” ol U1 14, 15, 16 d®1 U2l 48 04| A1 dl :—

“14. The moral culpability of recklessness is not located in a
desire to cause harm. It resides in the proximity of the reckless state of mind
to the state of mind present when there is an intention to cause harm. There
is, in other words, a disregard for the possible consequences. The
consequences entailed in the risk may not be wanted, and indeed the actor
may hope that they do not occur, but this hope nevertheless fails to inhibit
the taking of the risk. Certain types of violation, called optimising
violations, may be motivated by thrill- seeking. These are clearly reckless.

"15. In order to hold the existence of criminal rashness or criminal
negligence it shall have to be found out that the rashness was of such a
degree as to amount to taking a hazard knowing that the hazard was of such
a degree that injury was most likely imminent. The element of criminality is
introduced by the accused having run the risk of doing such an act with
recklessness and indifference to the consequences. Lord Atkin in his speech
in Andrews Vis.Director of Public Prosecutions, 1937 AC 576, stated,
"Simple lack of care such as will constitute civil liability is not enough; for
purposes of the criminal law there are degrees of negligence; and a very
high degree of negligence is required to be proved before the felony is
established." Thus, a clear distinction exists between "simple lack of care"
incurring civil liability and "very high decree of negligence" which is
required in criminal cases. Lord Porter said in his speech in the same case -
"A higher degree of negligence has always been demanded in order to
establish a criminal offence than is sufficient to create civil liability.
(Charlesworth & Percy, ibid, Para 1.13)

16. The fore-quoted statement of law in Andrews has been noted
with approval by this Court in 1950 1 SCC 30. The Supreme Court has dealt
with and pointed out with reasons the distinction between negligence in civil
law and in criminal law. Their Lordships have opined that there is a marked
difference as to the effect of evidence, viz, the proof, in civil and criminal
proceedings. In civil proceedings, a mere preponderance of probability is
sufficient, and the defendant is not necessarily entitled to the benefit of
every reasonable doubt; but in criminal proceedings, the persuasion of guilt
must amount to such a moral certainty as convinces the mind of the Court,
as a reasonable man, beyond all reasonable doubt. Where negligence is an
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essential ingredient of the offence, the negligence to be established by the
prosecution must be culpable or gross and not the negligence merely based
upon an error of judgement."

"48. (iv) Conviction for any substantial criminal offence requires
that the accused person should have acted with a morally blameworthy state
of mind. Recklessness and deliberate wrongdoing, are morally
blameworthy, but any conduct falling short of that should not be the subject
of criminal liability. Common- law systems have traditionally only made
negligence the subject of criminal sanction when the level of negligence has
been high, a standard traditionally described as gross negligence. In fact,
negligence at that level is likely to be indistinguishable from recklessness.
(ibid, p. 248).”
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