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VS.KISHORE S.BORCAR - 2025(0)AIJEL-SC 75934 ofl YSIEl &dlal Adl dHi ¥eldd

85,

“NO DOCUMENTS AND/OR EVIDENCE LED WITH REGARD TO THE
FINANCIAL INCAPACITY OF THE APPELLANT 22.

It is pertinent to mention that in the present case, the Respondent No.1- Accused has
filed no documents and/or examined any independent witness or led any evidence
with regard to the financial incapacity of the AppellantComplainant to advance the
loans in question. For instance, this Court in Rajaram S/o Sriramulu Naidu (Since
Deceased) Through LRs. vs. Maruthachalam (Since Deceased)Through LRs.,
(2023) 16 SCC 125 has held that presumptions under Sections 118 and 139 of the NI
Act can be rebutted by the accused examining the Income Tax Officer and bank

officials of the complainant/drawee.”
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Laxmi Dyechem vs State Of Gujarat & Ors on 27 November, 2012 oi| ?\/LSIE,IJ-Ii ¥1Ad & S,

Dishonour of cheques simpliciter for the reasons stated in Section 138 of the NI Act
although is sufficient for commission of offence since the presumption of law on
this point is no longer res integra, the category of ‘stop payment’ instruction to the
bank where the account holder has sufficient funds in his account to discharge
the debt for which the cheque was issued, the said category of cases would be
subject to rebuttal as this question being rebuttable, the accused can show that the
stop payment instructions were not issued because of insufficiency or paucity of
funds, but stop payment instruction had been issued to the bank for other valid
causes including the reason that there was no existing debt or liability in view of
bonafide dispute between the drawer and drawee of the cheque. If that be so, then
offence under Section 138 although would be made out, the same will attract
Section 139 leaving the burden of proof of rebuttal by the drawer of the cheque.
Thus, in cases arising out of ‘stop payment’ situation,Sections 138 and 139 will
have to be given a harmonious construction as in that event Section 139 would be

rendered nugatory.


https://indiankanoon.org/doc/268919/
https://indiankanoon.org/doc/268919/
https://indiankanoon.org/doc/1823824/
https://indiankanoon.org/doc/268919/
https://indiankanoon.org/doc/1823824/
https://indiankanoon.org/doc/1823824/
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