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"wherein it has been held by the Apex court of the country in para-33 that even if
the suit proceeds ex-parte and in the absence of a written statement, unless the
applicability of O. 8, R. 10 of the CPC is attracted and the Court acts thereunder, the
necessity of proof by the plaintiff of his case to the satisfaction of the Court cannot
be dispensed with. In the absence of denial of plaint averments the burden of proof
on the plaintiff is not very heavy but Merely because the defendant is absent, the
Court shall not admit evidence the admissibility whereof is excluded by law nor
permit its decision being influenced by irrelevant or inadmissible evidence.So as per
this pronouncement of the Apex court, the necessity of the plaintiff to prove his

case is not lost even if the matter has been proceeded ex-parte."
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33. Order XXVI Rule 9 of the Code gives wide powers to the court to appoint a
commissioner to make local investigations which may be requisite or proper for
elucidating any matter in dispute,ascertaining the market value of any property,
account of mesne profit or damages or annual net profits. Under Order XXVI Rule
11,the court has the power to issue a commission in a suit, in which examination of
adjustment of accounts is necessary, to a person as it thinks fit directing him to make
such examination or adjustment.When a court issues such a commission to such a
person, it can direct the commissioner to make such an investigation, examination

and adjustment and submit a report thereon to the court. The commissioner so
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appointed does not strictly perform a ‘judicial act which is binding’ but only a
‘ministerial act’. Nothing is left to the commissioner’s discretion, and there is no
occasion to use his judgment or permitting the commissioner to adjudicate and
decide the issue involved; the commissioner’s report is only an opinion or noting, as
the case may be with the details and/or statement to thecourt the actual state of
affairs. Such a report does not automatically form part of the court’s opinion, as
the court has the power to confirm, vary or set aside the report or in a given case
issue a new commission. Hence, there is neither abdication nor delegation of the
powers of functions of the court to decide the issue. Sometimes, on examination of
the commissioner, the report forms part of the record and evidence.The parties can
contest an expert opinion/commissioner’s report, and the court, after hearing
objections, can determine whether or not it should rely upon such an expert
opinion/commissioner’s report. Even if the court relies upon the same, it will
merely aid and not bind the court. In strict sense, the commissioners’ reports are

‘non-adjudicatory in nature’,and the courts adjudicate upon the rights of the parties
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