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TEDHI SINGH v.NARAYAN DASS MAHANT CRIMINAL
CRIMINAL APPEAL NO.362 OF 2022

(Arising out of SLP (Crl) No.1963 OF 2019)
7th March, 2022.

Honble Court held that in Para-9 the Trial
Court and the First Appellate Court have noted
that in the case under Section 138 of the N. I.
Act the complainant need not show in the first
instance that he had the ~capacity. The
proceedings under Section 138 of the N. I. Act
is not a civil suit. At the time, when the
complainant gives his evidence, unless a case
is set up in the reply notice to the statutory
notice sent, that the complainant did not have
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the wherewithal, it cannot be expected of the
complainant to initially lead evidence to show
that he had the financial capacity. To that
extent the Courts in our view were right 1in
holding on those 1lines. However, the accused
has the right to demonstrate that the
complainant in a particular case did not have
the capacity and therefore, the case of the
accused 1s acceptable which he can do by
producing independent materials, namely, by
examining his witnesses and producing
documents. It is also open to him to establish
the very same aspect by pointing to the
materials produced by the complainant himself.
He can further, more importantly, achieve this
result through the cross examination of the
witnesses of the complainant. Ultimately, it
becomes the duty of the Courts to consider
carefully and appreciate the totality of the
evidence and then come to a conclusion whether
in the given case, the accused has shown that
the case of the complainant is in peril for the
reason that the accused has established a

probable defence.
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Basalingappa v. Mudibasappa(CRI.A.N0.636/2019)
(2019) 5 SCC 418-

Honble Apex Court held that only when the
signatures on the cheque are admitted by the
accused, there arises a presumption in favour
of the complainant in terms of Section 139 and
Section 118 of the Negotiable Instruments Act
that the cheque must have been issued by the
accused for consideration and in discharge of
his 1legally enforceable debt or liability
towards the complainant.
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Chikkachowdappa Vs S.M. Seetharam 2013
LAWS (kar) -
Honble Court held that only requirement

for the service of demand notice is that, the
notice should have been sent to the correct
address of the drawer. Since the mode of
service 1s not prescribed by the law, it can
be sent either by registered post or under
certificate of posting or otherwise. The
expressions ‘Left, not known’, ‘not available
in the house’, ‘house locked’, shop closed
etc., are all synonyms. Therefore, if the
address of the drawer is proved to be correct,
even 1if the notice 1is returned with the above
remarks, then the notice is deemed to have been

served on the drawer.
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