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s3] YeIHIA &[AARN 501X ST 2idofl Ul ioll &slsdlal 2Anal Sl
ol &1, sRAUIE U A2ilal s3] 2AAI 18R SAIHI 2419d &,

13.¢ sRale vzt &Rl Ais-vy Ul YA dgAIEIES
Heool e @iglal A1die GU dURIdIHT A1 B. UU AIBEol AHY
yailofl €ial AdiHi 1A dl d=lell Yo Aig-awu ]
AHRIIRAG 2125 53 Heldid 6/AAR1 sUX sUT 243l Udalliof]

esIsdlal A€ al 5241 of 813, sRAIE U dilal 53] 2R-d| 18 SUIH|
A1dd 8.
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V. slaule ual &Rkl Ais—aue &l U Ws1sel1d gAolleS
AIRla APIE BUR dUIRAYIHI 1A 8. UA AIdEdd] A4 YGilof]
10l AYIHI A1 dl dAlell Y191Hi] Ais—awu &l ARG 42s
s3 YelHIA 6B 501 ST 2idofl Ul iofl &slsdlal 2=nal sl
ol 81, sRAUIE U d2ilal 53] 2AAd! 18R SAIHI 2A419d B,

dauidell=l 24 (Bs1F A0l Y1:

. sRAIE U2t &Rl Ais—aco &l durRidfll 2x(EsR] [BAR
daidfIF] sNdidlal 2d1vie Gu duRIdIHi A1Ad B. A€ dUIRidfIRI
A (sl 242 Yailall Lalal AdiAi 419 dl dA1A A1 oilo]]
A1l durRi A1l ¥ ¥ s172(13) 52 dail RAdR Y. S &ldig]
Jend A1d 8.

sReN

Yl 0i0lR—1 :

QS. Al sIHall ARVRA [A3g ¢.Ul.Sl.sdH—-3009,33,
339, ¥39, TTE, TUO0, U0T,1¥3, ¥y, A¥9, AvL, AVE,
aRo(ofl) agl . Jl.Asedl saH—13U YXCloll IYailg) d&lHGIIY
SJHNIYUIHI AH1Ad O, AR FULS.sdH—309 HI SJAUIHI AH1Ad
BAYIGA g FdIHI A1 dl, slgyRl ulsa wRiR S g Ad|
gRieled] Al dl Al sliot A1 AAal Al A%NHI 52 5, d scuel]
Uld Hcy [oiuand dl val Hie EIdd 8cl 2ia ddl gcuel] sigol ey
1R dl d saHHi eI AIAA A HIZ FUIGER YURI. IR SIS
R[Sl A1 ol Seof] A% fiadd] &l IR d UHIRlY e §3 Yol
S3 @l S dl d HI2 YRl HedH A%of] Fardig s3 ASIRI dH Moy
SAHHI SAIHI AIAA B, Al W2AYIYHI S Al HI2 F Yd 2R
g9l AH1dd B dxi d g3 gRieyds slg g dHY % RIEl of

N ~N

gl dl d §cA Al sliot HI& &g A & d 2ol Al ol A%ATHI
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RIR RIEI AIS AN Al &1 A4l dl sllol A1 SAIHI A9
Bl AR ool Aol ANMNHI AS AW R Al HI2 &Y 5, d
A%12llal lol e U S0IR RUfSdal d $A Sl HIZ2 A A%l
AHllol ¥YIGER B ASIAU. 21 SAHO( FAYIANHI U S| HI2
daey godigal ARl A AHYUl HIZ ¥ gweid] AT A19d 8 d
AHIH gRidlal YRl %l lol AdIAHI A1 dl M&H RIE] Aol RIRGIE
ERIEI A1 5 SAI HI2 SUI AX2NHI d § SAIHT AH1Ad & d
elddidi A19d 8. dyHi RIEYDS SAUIHI AIAA S S| HIS S|
usIRall HiolRAsdl Ulsdell 2ie2 Mad & dd yel ¥RIdYIHi A419d 8.
gyHi s sl duid IS doisS RIElsll VHoRitIol ¥ S SAIH]
A1 d HIZ YUIHER B F 5H ol d RIEI0N MIAAS S GIE RIEI]
AofA8Iol LRIET AHAHI HEUIHI A1 & IR d §c IYolIHi 3UidRd
A B 5 54 A HI2 Ul gRidl ANYIHI A1dd B, dYHi Il
it ol AYS HI2loll ST A1 HI FUIGER B USIU 5 SH? il
RIRHIE AYS A2l SR SAI HIZ YAIHER Bl ASIU 5 5o d HI2
yel gRidl AIYdIHi A41dd 8.

Q9. GURISA HY XUl GIE SAIHI A1Ad F2AY 1A Gue]]
AG RIS AHIA § §, A1 AHA FAYIGAHI 2@l [BA1 B, FH] MU
AHIDdal Feoll A% AIaAdl oldIR &IRI WIIR Yobl 243U §cU SAIH]
{19 Aol doll SREI g2 1. A1 sAHfl F2AYIES dAHY SHH—300 of]
RRIYISAHIHI dcdd: siguRl dsidd o2l ssd Jedl ¥ dsidd 8 §,
alciofl SPIYIgRATHI Cil2I ClolotRe] 3Ry &JAA &lg olefl, RIR SHH-
300 ol FAYISAIHI Yy YU YSY Bl B. A1 SAH| FdAYIfATHI
ciiRda €5 AlBalofl sEH-Uq Hi SAIAI A1Ad A S [AAY
HG{Y SAIHI A19d 8. SREIE, Al USRI $cial dAe{lR USRIl §c

A% a1l ddidi 19 8. A1 saddll FaAdIgAHI YRl AR cdcd
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RIR lscloll RIEIHT HIYE &I dg yel YR AHId B Aol Al
USIRofl oIdIg Aedl sgAR SAIHI A19d B 5, HI2l IR S 2ol
Ayl &dl of &l Aol d (o180 R Hal d A Al HI2 ERIE] ol
sllololl AIUR SAHI A19d &l dl ddl [orsgadiell sREI SIE
AHUYIEIY Giofl of U5, Al 2y USR] FardigIHI duidla uel
Joel ARl AYIHI A1 B. RIRHIE AHS s SAIHI] Yol AYLiul
ool & ddl a1l vl sAIAI AH1dd B Ha A8l AYs A2NHI
[ARre 2qdNal Lial AVl slguRl U Yotl 2A3U SAUIHT 241 IR
dal 2AYLEl 541 HI2 SIRIN SUIHI A1 IR URI dal ol de(l AdiAi
AId B. SREIE, IYotl AU guid dHi AURALG} dcd HIYE &1 B,
Al SAHHI Hecdoll dcdl 2olifbd RIEN dHY dolifed sllot [oiRd
AN A1 AH19d &> B 5 ¥ [alffd AAdNal SRA gRIEN UR
UISUIdi 450 1. A8l Gulsd UAUT sUT Yol AH YN 2H1d B 5,
RIR g sl duid SIRIY SAIHT 41D IR Yol AYR! &l HI2
RIEl AR A9 ¥33] oiefl. sIfQI HI2 siguel RIEl &Ad of &l dl Yel
IR HI2oll dotl Slofl 5. IYaiifbat gRIEN AHY YotifEa stlotol]l HIoI
Al SAHHI ULl dedl & MHIRIH %33 & ¥edl HIY SdH—300 Hi
%33 8. Hecddl clioid oyl UslAUISUl HiZoll RIE] AU ) sliol B,
dell datifba gRI€l dHY IYolifed sliol 418 doll AHoRitIol SAIHI
AHIAE S | SHH GIE ol B. SREIS, 2olllEd AeicUdl €11 &
Aol d (oiffd uReid digdl di deidlydse ddel uel sél ASI
dxy olifGa RIET A] A2 €211 I & FHI S SR RU[Sclof]
AR URRNHHT 2021 8l 8 AUl dl Rl 81} B, dH ©di d
QY(Sd U 52 B. BURIsd UUT 541 41 [o1vsY oflsAl B F, 11 s
dHY SHH—300 Hi $5d Jedl dsldd & 5, SHH-300 Hi YcY
(U 1 8, RUR Al SAHHI Y [ouxg o], 241 A121A1Y AH
yel dig) &ld 8 3, HiollAs Ulsul dHY HiclAS wd2| Fef usId]
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ai2f] slRLI%, cufsdoll AER HotA—URR U §] U] 2% & d RIdl HI2
AH2A Y140l Llol A Hiol[AS UI5UI 421 d] Hiol RS AU 0iSS]
sdlofl &1 & Y4 dl [61[Zd s4l10fl 81U 8. Hecdofl clicid eRIElal]
usiR oel, d ad ddl elu, udd 5diI @Rl sul UsRdl &y
uaiuIsdiaf ¢ &g al d ¢& uaifl eld dl yc3y (oiuar) &ld 5 57
ol %l Yy (o] &l dl d AIURAY HodSRAUY Yol ARIY § SH? |
Yol ¥diof o1 "&l" Hi 81d dl, Vil SHH 8601 SIPYRI o8l Gial. Al
dHi AH ULl sel ASI §, Al SAHAI vl RIEl, WISk dHY
silotall dcdl SHH—300 H¥O YYIUd W 8.

. A1 sIA Yrrdlofl UBT sl 42118 UaliAHIofl Al&idl
Glloid RUmdl $dlo] ¥33] ¥RIY B, SREI § B2dIS AIBE] UaiidId]
&slsdal AHal AUdl of &1, ‘s3] 2AJAI” AER S| B, UG dUIA
S011R HHAER 1 Y Glall UBallHl dUidd & dg ddel] 2412i GuRol]
ol Soid AUd 8. A1 HIGid UdclIHI AHY YU HIBEST YR1dIof]
Hadel sdl 242116 urdl sdlg) GRIA YRIR B 5, UdalldHlall U
Aide ‘gl 2RA’ s YUl 5 Uddlidiofl &slsdal AHol o
AUdloll SRRIAR Udol1a] YrdIdi 2A1&l Al ARV [A0g Guulalai
of dgf QIS Adl slef [ouH olefl. Udaiiy d UdBloll aixdlAi Aed 5
2dd A1&Elol] &193NH1 524 A SEIURIal [o1H B, oigl 5 SRIEI. |
aloid oflHER YMIH Sléall Rooq [B.d.%. Ulal diciR—Uor BWR
URIG &Ad 222 dAddidoe ol.2fl.2l. 25 [Ecel (A4 Yolldall Ysiel
GU AILIR AV B. AEE YSIEIHI olIHER YM1H SIE ol Yo
&219d 8:

"There is no requirement either under Section 27 of the Evidence

Act or under Section 161 of the Code of Criminal Procedure, to

obtain signature of independent witnesses on the record in
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which statement of an accused is written. The legal obligation to
call independent and respectable inhabitants of the locality to
attend and witness the exercise made by the police is cast on the
police officer when searches are made under Chapter VIl of the
Code. Section 100(5) of the Code requires that such search shall
be made in their presence and a list of all things seized in the
course of such search and of the places in which they are
respectively found, shall be prepared by such officer or other
person "and signed by such witnesses". It must be remembered
that search is made to find out a thing or document which the
searching officer has no prior idea where the thing or document
is kept. He prowls for it either on reasonable suspicion or on
some guess work that it could possibly be ferreted out in such
prowling. It is a stark reality that during searches the team which
conducts search would have to meddle with lots of other articles
and documents also and in such process many such articles or
documents are likely to be displaced or even strewn helter-
skelter. The legislative idea in insisting on such searches to be
made in the presence of two independent inhabitants of the
locality is to ensure the safety of all such articles meddled with
and to protect the rights of the persons entitled thereto. But
recovery of an object pursuant to the information supplied by an
accused in custody is different from the searching endeavour
envisaged in Chapter VIl of the Code. (Para 18)

"It is an archaic notion that actions of the police officer should
be approached with initial distrust. We are aware that such a
notion was lavishly entertained during British period and
policemen also knew about it. Its hang over persisted during

post-independent years but it is time now to start placing at
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least initial trust on the actions and the documents made by the
police. At any rate, the court cannot start with the presumption
that the police records are untrustworthy. As a proposition of
law the presumption should be the other way around. That
official acts of the police have been regularly performed is a
wise principle of presumption and recognised even by the
legislature. Hence when a police officer gives evidence in court
that a certain article was recovered by him on the strength of
the statement made by the accused it is open to the court to
believe the version to be correct if it is not otherwise shown to
be unreliable. It is for the accused, through cross-examination of
witnesses or through any other materials, to show that the
evidence of the police officer is either unreliable or at least
unsafe to be acted upon in a particular case. If the court has any
good reason to suspect the truthfulness of such records of the
police the court could certainly take into account the fact that
no other independent person was present at the time of
recovery. But it is not a legally approvable procedure to
presume the police action as unreliable to start with, nor to
jettison such action merely for the reason that police did not
collect signatures of independent persons in the documents
made contemporaneous with such actions. (Para 20)"

olHER HMIH Sléall GURIsd YSIElall olIHER 2RId  &IYSIE
R015(R) .9d.2R. Uldl ci.1090 GU URlg LA YSIEIA

YoR12UR §3 d Rigidal 2A4€al 2AUA B.

Q€. AHIH, GUAsd Rlgida 241 5dofl &slsdlail ieRitiol
1ol AdIHi A1 A1 21 vaAH sRuIElue sRrRl % e@uRIL sl
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Riggend gon ulof ¥I1d & d % 6(QuRIE daol g &JAd & § 547
d energ %330 8.

0. AIH GURIsd Hxolofl &slsa Bcll IS GUR AHIH
AIBERA ¥RNAd &slsd Guell 2515 GUR 1A & deil GUR] &lddll
AHRIVIRA [A3g su1HT A1Ad AHIAU) AdIH] 41D dl, AR GURsd
Hxoiofl &slsd Sl RS1S GUR AHIAd & al shuigluat dsell i
siHall ARIIRA [A3g AR Yol SAIofl SIRIN $AUI Hiall AHI1AY
SAIHI H1dd & dl d A¥2NHI GURIsSA H¥oioll ¥ &slsd SIS GUR
AHIAd 8 d &slsdal dRgAHA UddHlael 4%2Nal Llol A ol sdlal]
SIRINY 5241 HI2 % dcdlof]l ¥3[RUId 2Hal AIURUSdl 81 & dal o
AUIRIIHT AHIA dl, ¥ oflA Yol B. A1 SiHall YAl %dl §A—vU
AHRIYIRA 2413 2ol £V A B Vil sRUIENULIall Y111 HFH A
AHIH dISIRA ARSIRUEAR #s0fl U] A1 Al S1da> R Iotial 2iwH
AHUE B ol IR Hi2l INIHI Uldlell A1HIod &g UR UISHlall ERIE
gLl ol USAd GU A1AY SJAUIHIT AH1Ad &I IR A HEIEd ]
5% Glofl WA B 5, g €8 ARIMIRA Yol 19l i1¥Ad & ol ol
SRRIAR dAlal LUlLSl. sdH—-A¥3, 139, 1v<¢ Va AFC ALY
1R0-0ofl 860 AIY[ES Ad YdIGER Bl ASKR 5 5H? I dGiSS
lIHER YMH S1éall AIRcRell Vofd [A3& (GIER AN YSIE § ¥
o digy dl (RA.2) uldl d-9es BUR URlg 2Ad & %
dlIHER YMH SIE %RI dl.09/0U/R0U all A% AR S & ol
BUR AIUR AY &.

AR YSIEMI ollHER YMH sie Ayles wdicieRloll (SA1H]
AHeIAdIRA YR1dIof] veige s¢3ld sl d 249 Hidlels Rlgidl 241Ud
& % ol Y¥ol B:
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Penal Code, 1860 — ss.302 and 149 -
Prosecution case that PW-20 visited his
agricultural field alongwith his brother — The
accused nos. 2, 16, 17, and 21 respectively
alongwith 400-500 persons were hiding
nearby the agricultural field of the PW-20
with weapons — They attacked PW-20 and his
brother — PW-20’s brother was shot dead —
Upon hearing the alarm, the PWs 3, 4, 5, 6,
and 10 respectively alongwith one SM
accompanied by other villagers reached at
the place of occurrence — They were also
assaulted by the accused and SM was shot
dead — Statement of PW-20 was reduced in
form of an FIR — 24 accused persons were put
to trial — At the conclusion of the trial, 21
persons stood convicted — Out of the 21
convicts, 19 preferred appeals before the
High Court — The High Court upheld the
conviction of 12 and acquitted 7 — Therefore,
12 convicts whose conviction was affirmed
came before this Court in appeal — However,
the appeals stood abated in so far as two
appellants were concerned — Accordingly,

the instant two appeals concern 10 convicts:
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Held: The case in hand revolves around the
evidence of five injured eyewitnesses, and two
eyewitnesses to the occurrence — Upon a careful
scrutiny of the evidence, this Court finds that the
oral testimony of the prosecution witnesses is
marred by material inconsistencies and
embellishments striking at to the root of the
matter — The oral evidence of PW-20, an injured
eyewitness, on whose police statement the FIR
was registered, would indicate that he had no
dispute with the accused persons regarding the
settlement of land — The deposition of the PW-20
stands at variance with his fardbeyan — In his oral
testimony, the PW-20 admitted that he fell
unconscious after the assault and, therefore, was
unable to name the assailants who had attacked
the PWs 3, 6, and 10 respectively — In stark
contrast, his fardbeyan categorically records that
the PWs 3, 5, 6, and 10 respectively had informed
him that forty others, armed with various
weapons, had participated in the assault — This
contradiction strikes at the root of his credibility —
To add to this, the PW-3 deposed that he had
never disclosed the names of forty assailants to
the PW-20, thereby further undermining the
credibility of the witness — The PW-3, an injured

eyewitness, in his oral evidence has attributed
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overt acts to the accused nos. 12 and 10
respectively — He stated that the accused no. 10
assaulted him with a gandasa on his leg —
However, the medical evidence on record
indicates not only the absence of any injury on the
leg of the witness but also that an injury caused
by a gandasa would ordinarily result in an incised
wound — Further, there is conflict between the
ocular version and the Medical evidence — The
PW-5, an injured eye-witness, has in his oral
evidence attributed overt acts to the accused nos.
8 and 6 respectively — However, the medical
evidence does not support the version of assault
as narrated by the witness — The oral testimony of
the PW-4 is that he does not say anything about
the presence of any of the appellants — On the
contrary, he states that there were a large
number of persons at the spot, and he was unable
to distinguish between the assailants and the
spectators — The accused nos. 7, 13, and 14
respectively have been implicated only by the
PW-6 — Their presence or participation finds no
support from the testimony of any other witness —
There is no credible evidence even against the
accused no. 17 except an omnibus identification
by the PW-20 — This Court holds that the accused
nos. 6, 7, 8, 9, 10, 11, 12, 13, and 14 respectively
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are entitled to the benefit of doubt — Also, the
statement of the PW-20 could not have been
treated as the FIR, since the first information
about the occurrence had already reached the
police prior to its recording of statements at the
hospital — It cannot be said that the prosecution
has proved its case beyond reasonable doubt — A
case attains that standard when all its links are
firmly established and recognizable to the eyes of
a reasonable person — In the present matter, the
prosecution version does not appear to stem from
a truthful narration of facts — The oral testimonies
of the witnesses neither corroborate each other
nor align with the medical records — The various
contradictions in the form of material omissions
go to the root of the matter, and in such
circumstances, it cannot be held that the
prosecution has discharged its burden of proof —
Thus, the impugned judgment and order to the
extent of holding the appellants herein guilty of
the offences they were charged with, is set aside.

[ Paras 65-68, 72, 73, 82, 83, 86, 91|

Penal Code, 1860 — s.149 — Essentials: Held: i)
There must be an assembly of five or more
persons; i) An offence must be committed by any

member of that unlawful assembly; iii) The
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offence committed must be in order to attain the
common object of that assembly, or iv) The
members of the assembly must have the
knowledge that the particular offence is likely to
be committed in order to attain the common

object. [Para 45|

Penal Code, 1860 — s.149 — First limb and
Second limb of the provision: Held: s.149 of
the IPC stipulates that if an offence is committed
by any member of an unlawful assembly (of 5 or
more persons) in prosecution of the common
object (as defined in s.141 of the IPC) of that
assembly, or if the members of the assembly
knew that the said offence is likely to be
committed in prosecution of the said common
object, every person who, at the time of
committing that offence, was a member of that
assembly, will be guilty of that offence — The first
limb of the provision envisages the commission of
an offence by a member of an unlawful assembly
in order to attain the common object of that
assembly — Whereas, the second limb of the
provision encapsulates knowledge on the part of a
member of the unlawful assembly qua the
likelihood of such offence being committed in

order to attain the common object. [ Paras 46, 47 ]
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Penal Code, 1860 — s.149 — Expression “in
prosecution of the common object”: Held:
The expression “in prosecution of the common
object” means that the offence committed must
be directly connected with the common object of
the assembly, or that the act, upon appraisal of
the evidence, must appear to have been done
with a view to accomplish that common object.

[ Para 49 ]

Penal Code, 1860 — s.149 — Unlawful assembly
— Constructive liability of any member: Held:
s.149 of the IPC makes all the members of an
unlawful assembly constructively liable when an
offence is committed by any member of such
assembly with a view to accomplish the common
object of that assembly or the members of the
assembly knew that such an offence was likely to
be committed — However, such liability can be
fastened only upon proof that the act was done in
pursuance of a common object — Once the
existence of a common object amongst the
members of an unlawful assembly is established,
it is not imperative to prove that each member
committed an overt act — The liability under this
provision is attracted once it is certain that an

individual had knowledge that the offence
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committed was a probable consequence in
furtherance of the common object, thereby
rendering him a “member” of the unlawful

assembly. [ Paras 50, 51|

Penal Code, 1860 — s.149 — When the
assembly consisted of some persons who
were merely passive onlookers: Held: While
ascertaining this fact, it is of utmost importance
to consider whether the assembly consisted of
some persons who were merely passive onlookers
who had joined the assembly as a matter of idle
curiosity, without the knowledge of the common
object of the assembly, since such persons cannot
be said to be members of the unlawful assembly —
Because, the nucleus of s.149 is “common

object”. [ Para 52]

Penal Code, 1860 — s.149 — Innocent
Bystander and Member of an Unlawful
Assembly: Held: Mere presence at the scene
does not ipso facto render a person a member of
the unlawful assembly, unless it is established
that such an accused also shared its common
object — A mere bystander, to whom no specific
role is attributed, would not fall within the ambit
of s.149 of the IPC — The prosecution has to

establish, through reasonably direct or indirect
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circumstances, that the accused persons shared a
common object of the unlawful assembly — The
test to determine whether a person is a passive
onlooker or an innocent bystander is the same as
that applied to ascertain the existence of a
common object — The existence of a common
object is to be inferred from the circumstances of
each case, such as: a) the time and place at
which the assembly was formed; b) the conduct
and behaviour of its members at or near the
scene of the offence; c) the collective conduct of
the assembly, as distinct from that of individual
members; d) the motive underlying the crime; e)
the manner in which the occurrence unfolded; f)
the nature of the weapons carried and used; g)
the nature, extent, and number of the injuries
inflicted, and other relevant considerations. [ Para

54 |

Penal Code, 1860 — s 149 — Cogent and
credible material — Careful consideration by
the Court: Held: Where there are general
allegations against a large number of persons, the
court must remain very careful before convicting
all of them on vague or general evidence —
Therefore, the courts ought to look for some

cogent and credible material that lends assurance
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— It is safe to convict only those whose presence is
not only consistently established from the stage of
FIR, but also to whom overt acts are attributed
which are in furtherance of the common object of

the unlawful assembly. [ Para 61]]

Evidence — Evaluation of the testimony of
injured eyewitness: Held: The testimony of an
injured eyewitness is accorded a special status in
law because the injuries on the person lends
credence to the fact that the witness was present
at the scene of the occurrence — The courts lend
credence to the testimony of an injured
eyewitness, assuming that the witness would not
want to let his actual assailant go unpunished —
Thus, unless there are cogent grounds for
disbelieving the evidence of an eyewitness due to
major contradictions and discrepancies,
ordinarily, such evidence should be relied upon.
[ Para 63 ]

AgyHi olIHER YMH SIE BuRlsd YSIEloll YA—U¢ Hi W [A3g G2
HERI Aall YSIEl 3 ¥ ace AwdlAoed] () 4.2, yiall oi-
39 BuR URI% 2Ad & A 5AAd Rigidal gHIEd AHIUA B, AER
YSIElall UA-U< Hi oflA Yol 50 B:

Para 58. Where allegations are levelled against a

large number of persons, the courts must
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carefully  scrutinize the evidence, more
particularly, if the evidence available on record is
hazy. In Sherey v. State of U.P., reported in 1991
Supp (2) SCC 437, six eyewitnesses had deposed
about the incident, and the complainant had
attributed overt acts to nine accused persons.
One of the eyewitnesses, therein in his
deposition, named further five accused persons
who attacked the deceased. Regarding the
others, he had mentioned that the accused
persons were armed with lathis; no overt act was
attributed to anyone. In such circumstances, this
Court cautioned saying that the evidence of
witnesses should be subjected to a close scrutiny
vis—a-vis their former statements. This Court
thought it fit to convict only those who were
consistently named from the stage of the earliest
report. The relevant extract has been reproduced
thus:—

"4. We have carefully gone through the evidence.
We have no doubt that all the eye—witnesses were
present. Nothing significant has been elicited in
their cross—examination. However, the eye-
witnesses simply named these appellants and
identified them. So, the question is whether it is

safe to convict all the appellants. In a case of this
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nature, the evidence of the witnesses has to be
subjected to a close scrutiny in the light of their
former statements. The earliest report namely the
FIR has to be examined carefully. No doubt in their
present deposition they have described the arms
carried by the respective accused but we have to
see the version given in the earliest report. In that
report PW 1 after mentioning about the earlier
proceedings has given a fairly detailed account of
the present occurrence. He has mentioned the
names of the witnesses and also the names of the
three deceased persons. Then he proceeded to
give a long list of names of the accused and it is
generally stated that all of them were exhorting
and surrounded the PWs and the other Hindus and
attacked them. But to some extent specific overt
acts are attributed to appellants 1, 4, 5, 7, 8, 10,
17, 22 and 25. It is mentioned therein that these
nine accused were armed with deadly weapons
and were seen assaulting the deceased Ram
Narain and others. Now in the present deposition
he improved his version and stated that in
addition to these nine accused, five more persons
also attacked the deceased and others. In view of
this variation we think that it is safe to convict
only such of the appellants who are consistently

mentioned as having participated in the attack
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from the stage of earliest report. With regards the
rest PW 1 mentioned in an omnibus way that they
were armed with lathis. He did not attribute any
overt act to any one of them. Further, the medical
evidence rules out any lathis having been used.
The doctor found only incised injuries on the dead
bodies and on the injured PWs. Therefore, it is
difficult to accept the prosecution case that the
other appellants were members of the unlawful
assembly with the object of committing the
offences with which they are charged. We feel it is
highly unsafe to apply Section 149 IPC and make
everyone of them constructively liable. But so far
as the above nine accused are concerned the
prosecution version is consistent namely that they
were armed with lethal weapons like swords and
axes and attacked the deceased and others. This
strong circumstance against them establishes
their presence as well as their membership of the

unlawful assembly.[...]" (Emphasis supplied)
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