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30l SUdlloli 344 YSIEN AAMUdi YA ol U Aol SHi oflA Yol
sendd 8.

"5 we have perused the notes of evidance which are produced on
record. They clearly show that evidence in this case was recorded
in full and not in summery manner, that being so, we cannot but
accept the submission of Mr. Ahmadi.

6. In fact & circumstances of the cases, we allow this appeal, set
aside the order passed by High Court and direct the Chief
Judicial Magistrate, Mehsana to proceed hereafter from the stage
where it is pending now. As far as the application of the
respondent for adding some other person to the complaint is
concemed. We are not to inclined to accept that. It is for the
complainant to decide as to against which party it wants to
proceed."”

Al s1A sl AUl 4] WIAl4i diddidi 41dd o€l
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ViojdHlolo] Visal &IRY 8. % ARIUI ofdiol] Visel SAIHI [o1v50)
1 dl ARIIal 4% I VAl % VHojHIolof ViSel SAUIHI 4SO 1
dl ARV [GIETY &2 A1H Y&l Glal U2l Hi2 HecUoll HEl B,



6 C.C.N0.389-2025(NIA's Sec.-138)(J)

(20) 241 513 sARAIE] dHoll Aloie GURel] AU s 1 0wl 2y
Sd 8 AHL Vldiali AduUIdali AiediHI]l svulEe 8SISdal
Yy AHol HOl A A ARAUIR AIVIEAT Y Y A B GUIY U

22 s3Il BAeduld sU1Hi A1Ad i€l K| A AcAAY WBA
8.

(29) 288 Gu Y HIMUs due €219 Y191 418 &l danlFdcid
gorgdoe ANseofl sAH 13¢ 865N Yoflali HuA dcdl AYA dl, Vs
18] AAudl, As cisai Y $A1, YsdaR AiF d As Ysdell (Al
Ud 51, As s18l AYaliRal SlAles olidld 21| Asdli dliliof]
Hiolefl sdl, As s18] AR RUfSdal olldlali UeR [EdAal] i€
dofl Ysdell sAUIAHI (oivg0 4. A1 Gitdl SRIT s ([ARdARHI
gldl gl Ag ¥33 oel. GUreli Ui SRIT AE AE Ui
¥R IRAIRA GUId Y AF B U 1 oYl Siilef Fsiel & dl %
Al SHH—3¢ 860 Yoil Olal . &ldali FAuHI §31AIElA ARUIA
A Vs vidldien HsiA ¥l $AA &l dHY A1 SHHall U
gldief]l sAH U3¢ 886Nali dofl 9 A YUYl HIZ EIE]]

agHcall M 5l d [0S YRl &,

Al sEHoll SHH—13¢(A) 49 GuRlsd BT sAT Y¥Slali Y14
A18 Yuisel sAA dl,

A28 sIA sARUIE U Ais:a3 ol AsA dis ARlAYUR 2Avilall
AS o. 0FTUCY dl. 29/92/R0R% ofl Y SAUIHI AH1dd & ¥
sAAIEloll Vol oliHall  val RN uidl dl.
CUC0009C0CF3CE3 ol AHNYUIHI AHIAd 8. ¥yl d [43e4d
&51sc 285 GUR 2419d ol ¥l saH 13<(A) of Uida LI 8.

ARAlE Ul aNMNJcid gorgdoe Ahseoll saH 13¢ (ofl) ()i
allZl2 AA1al del olldlA Heul Ad] AGE] YA IHT A1dd 8.



7 C.C.N0.389-2025(NIA's Sec.-138)(J)

AR AHIS—13 YNl AJS ol. 0F¥UCU ol 3éa Al dl.
02/09/202, d¥l 09/09/204 d¥l 24/09/204 dll A%all
AHis—v Yl Y SAIAHI AUIAd B, RARGIE SAUE] edRl dl.
20/09/Y olRI% SlHloS a1l AHIUdIHi AH1dd % AHis—9 ¢
Y SRAIMI AIAd 8. ¥ dl.20/02/U allRlY W12S A.9).
SAIHI A419d Fofl idd] is—a¢ &l %y 411 241Ad B. ¥yR d
228 Ule AARMId dl. 23/09/Y allR1Y Hwiloll U2 uidldl]
AHloldigol 28101 IU1E Ais—20 &l 2y sAIHI AH1Ad B, ¥AUR d
[Q3tudll &slsa 2sS Gu 241Ad o], 21, saH a3<(cll) 4

Uldol Y1y 8.

AR AR A4EB siHoll As Fed Al sliios il
dl.23/09/0U dliY YRR 1 AHIdd 8. d doli UeR
(g3l Asali ol sARUIElA YsadiAi 2H1dd aiefl. K &idd]
SARAUIE d1.20/02/20U dli A% slddll STRUIE S & ¥ €l Ad
AURIa Sldles dllZld dl.R3/09/0Y dlid% URIRR WY
AHAd 8. ¥l dHi Ue [EdA BAdI dl.09/02/0Udli A% UER
[Ear yol iy 8. Aed 3 g2 sdHall A3<(Al)dti olie
aaNeflAoid gogdoe AAseall sad Aw() (of) YO S HIRAHI
sARUIE sAlofl 2B & Aed dl.ow/03/0’u YHi slulE 5]
ANSA AR slddl]l sAp1E SARAUIEIRA dl.20/02/0Ydll A%
SJAIHT A1Ad 8. F GuUsd eslsd di ¢l aanldoid gogdoe
Asedl]l sdH 3¢ (ofl) agn sad a3<(2f)ofl ¥32NuIdlo] Uidoal
%Ad B ¥AR ARIA Ais : A3 di AsHi dHdll Ael aefl aAd
GiUId 2% 5 ol el § el of. Aoll ¥UIG BSRAI 1Y ©.

HEl ol. R 2l 3 :

(AR) i1 SIA Hecdoll Hel AsHI ¥ £d1/ARIIofl 284 yeNdd & d
€ SIRIEA0] B 5 5H ? Vil d Ysudl AR oitdd & 5 34 d



8 C.C.N0.389-2025(NIA's Sec.-138)(J)

Healoll yel AT sd] ¢330 w1 §. A1 ciod Ais @ el syl
A1 AdIAHI A1 dl, 21 siHell s21A1El uidlaien ysiA W@ 8.
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gl gkl s3AIElol] BaedulA sAUIHi AH1Ad of 1) U] s3AIEl ]
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(23) cidl ual asell &JAd AYAIA Aal Usd Y19l lal Adi
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IH 5,

—A Rl viidl of. €1C0009C0¢T3E3 SR ds ARUILR
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—3is—3 410l JS o. oFwucy AsAA ds, uidlaien urviiAi
Y SJAIHI AHIdd B ¥ §54 aiAglelRuc2all Ay AIY 2RI duid
WA A 8§ Yol ARl 3ol A AYSA Ais— v &l Y S B,

(A7) 211 813 ool yal dsell & Y1 Llal Adi,

Also the ratio laid down by the Hon'ble Apex Court in case of K.
Prakashan V/s P. K. Surenderan reported in 2008 G.L.H. 362 is also
required to be considered, wherein it is held that :-

Sec. 118 (a) & 139 of N.I. Act are rebuttable Burden upon the
prosecution vis-a-via an accused, as regard to the terms "proved" and
"disproved", as contained in S. 3 of Evidence Act, it is not necessary
that the accused should depose in evidence to discharge his burden.

Sec. 139 of N.L.Act. The standard of proof in discharge of Burden in
terms of S. 139, being of preponderance of probability, the inference,
therefore, can be drawn not only from the materials brought on record
but also from the reference to circumstances upon which the accused
relied upon. Burden of Proof on the accused is not as high as that of
the prosecution.

In K.R.Indira V. Dr.G.adinarayan AIR 2003 S.C.4689-Negotiable
Intruments Act(26 of 1881), s.138(b), proviso Dishnonour of cheque
Demand notice-Dishnonour of four cheques consolidated demand
notice would not invalidate same - however, there was no specific
demand made for payment of the amount covered by the cheque-
Notice incalid - Acquittal of accused, proper -

same In Rajendra B.Choudhari v. State of Mahrashtra 2007
CRI.L.J.844

(u) 21H GWRisd Y HIMWs dHy €2dIdY YAl del YSIERA]
A8 HERAISo S, FUR AIUdIH AHIAd AS SIRUEAR0I EUI §

AUIGIEIT] AEI SUT HIZ AIUYIHI A1DA] S 618] A AUIH o BUAS
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SHH YO A2 oiss] s3] A5, A UdIddlali Aol 4 S o]
A 1A 2ofl RUUIHI ¥33] dcdlofl &1%3] oiss] SAlall Rl AHIAR
Yef Y B 2ol d dcdlA & § ¥ MUg AA 5 As sIRUEAR d
ASYUI U2 41 § YUIGER] AHEI SAUT AU IHT 1A B § olg]
d Adid [Ediel]l 3231 GuRYd IRy dl §sd [Edidll s1é A aiss] s3
5. sI¥elRl siRidielHi d Adid sI¥eR] FdIGer] oss] sdl HI2
sldedl Gsidl sy, AMge Uld siwel?] siRidigl 2Hal 24 Hi2 d
aiss] s3] 215 d As 86: ciis] Arli HI2 E1dlg] §SHolY olSS] S
oi®fl Aol drEl [Edid] Si2al oiteisdl el of AS dH ©di Aol
Bd #Hi2 d Uld %33 ely Ad] siguel eslsd oiss] sdlell Adlall
uel dHi A+ L1 8.

(q9) A8 s1A ay UAT ¥ai ugdl,

¢l aoneflAdoid gorgaoe Aseofl sAH 1a¢ 1 d2iBuid A Hioll
Adl dloid, [Qputioll eslsd AIGld o &1 i Yl () 249
[Qg1, (ofl) arklu A1, (M) 2dIsR A3, (S)) aseld] A (&)
ARAAlali s, (Ag) 22HY (AR, URS YYUISH B, AH Hld] Adl
GRR

RIRHIE A1 SIA AlGolluAHoll sdH a3 duidl Adl yell % %37l
8, ¥ SAH dAIQ dgfA dl d oflA Yx o B.

SAH -3¢ : YRsdloll dERIHI ViaHiel 1 %A YU [Auld YaR
SAUIHI 119 ofel, Ui AL A4 VlofHliol SAIHI 24192 § ASoli YRS
SAH 3<Hl wendd As, slgurl £9 AUl Aol YYIGER]d]
Yy?l Ja 2Hdl vivid:5d1 HI2 Al &dl.

RIRGIE WA dl,

Sec. 138 Dishnour of Cheque for insufficiency, etc. of funds in
the account :-Where any cheque drawn by a person on an
account maintained by him with a banker for payment of any
amount of money to another person....
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In case of Arunbhai Nilkanthrai Nanavati V/s. Jayaben
Prahladbhai, reported in 1999 (3) G.L.R. 2096 where in Para -
6 it has been observed by the Honble Gujarat High Court that
the word "the bank" in Proviso (a) to section 138 are used. to
Section 138, indicates the Bank means the Drawee of paying
Bank on which the cheque is drawn.

Sec. 146 Bank's slip prima facie evidence of certain facts. :-

The court shall, in respect of every proceeding under this
Chapter, on production of bank's slip or memo having thereon
the official mark denoting that the cheque has been
dishonoured, presume the fact of dishonour of cheque, unless
and until such fact is disproved.

In case of Ceat Tyres Ltd. V/s. State of Gujarat, reported in
2006 (3) G.H.J. 273 where in It is held that :-

Note: (B) Indian Evidence Act, 1872. Giving exhibits. The
evidenitary value of documents is to decided at the stage of final
arguments and tentative exhibits can be given.

Held: If at all there is any objection, for giving exhibit number
to any document, the Court should record those objections so
that at the time of final hearing the objectiors can point out their
objections and the trial court may consider the same and decide
evidentiary value of those documents. It is the subjective
satisfaction of the trial court whether the documents should be
exhibited or not. So far as the evidentiary value to concerned,
all that depends upon the totality of the evidence to be read as a
whole and as a cumulative effect thereof, the trial court may
come to a conclusion as to whether facts are proved, disproved
or not proved.

In case of Hiten P. Dalal V/s Bratindranath Banerjee reported in
A.LR. 2001 S.C. 3897, wherein it is held that:-

Head Note B:-

N. L Act Sec. 138, 139 Dishonour of cheque. Presumption that
cheque was drawn for discharge of liability of drawer. Is
presumption of law. Ought to be raised by court in every case.
Rebuttal Evidence. Nature. Mere plausible explanation is not
sufficient. Proof of explanation is necessary.

(29) 21H sAIElfl &slsd dHy Gusd oll.JMH si al
olIHER Y€l Y€l algsieiofl NANEA Lxlotdi Adi ¢l adNRRoid
gorgdoe Asedl SEH 13C YXClo] gjHlol FUR Y&l of. Aol
¥dIot 8siRHI A1Ad ¥ sIAUIEloll dB/RIHT LRI B 84 Al
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ojHlolo] Lisol Sdlofl YUIGEIR] 2ial oflod A4IRIU] Gu &. d HI2
ARV Aulld dad HIMWs Yridl 2% S US 244 STUIEIRA 2%y
WA YRAdIoll AHIUR defal FIUIEl dB/RIHI SAUIAHI AU
ojHlolo] Visol 24 US. d HI2 AR d% Sl visal s o1efl §
AUl Sl GaeduRt sAIHI A1dd oel 5 sl Yrrdl
SAIH1 A419d ofel.

A1H, AP SIS Fdi A 2uwe s(da Ul B F, AR
dZoli oiRAIUH] JS olgl AVAI ol d dHoll Asai A8l olel sldiall
slgf oiRAId olefl. ¥AR Ais 1 13 dIAl AsHi dIFlW Hal Glis]dl]
[Qaid]l dvid & ¥ ([Aptud slef eslsd 211ddl o]l ¥yR AiS :
0as &l 2 ofldl &l AR 2Hal uIE] YRV HId URIE] 2430
4BURl UAd & ¥ ValAdoy 8d & FAHI ARIIA s3RuIElall GlIS)
ofldail 31.¢u,cco/— dlisl &di d Ysdl Audiall &di ¥ 43
gldall As sAIElA AUMNA B, ¥ dYdId HI2 2iS—3 dIo] JS 31,
CU,cc0/— ol ANYIAHI A41Ad ¥ As 2d]sIAT Y212 2RI Yuid Ud
AUAd 8. ¥ HI2 sldd] sTRAIE s &. ¥ Adi sAAIElA Aell 253
daofl Ui oflsad] gldigf 2ure slaa & 8. AR &l aaNRod
gorgioe Asoll SAH—13C Hi AT A1Ad M]BHRUclal YRl 24|
siHall ARIU] "sleyd” s3] sl o], ARIUIRA As sARéIElA il
AHdIo] &sSld 2al sFAIEYINT AS 243 Al SIef SIUEARA]
¥dlGield] of edl d eslsd =isiel U Aiold s:d ol ¥
sAUIEloll dBRIHI SHH—A3C AHoUA oMol SAl] W B,
ARV As $3RUIElaI SIuEAR0I ARIT U2 AN &di A Hialdlal
SRLI W V. AH1H, GURSA dHIH &slsdl taulal Adi gsai endle
%5, sARAIEIN] As 2dofl FUIGER] sIRIEARGA] of ad]l A AHI1RI]
2isiel U2 Aiofld s3 Asdl atefl. Fefl ARYIA AHis—a3 U1 As
$311Elal Uldlali 1A€Al Ediofl Ysar(l U2 2N B. % Hisidlal
Aol 8. K GURlsd UJTal 2id ofldall Rtsidl g %33 Y@l
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8. AIH AU (a1l GU AHIddl Usdi oflJball Gud] seiddall
YSIEIRA 1ol Al ¥33] wRId B.

" GURid R.[A%Aal [A1ty dofl, M. AdA.AR. 073(R)
AMH S12 Ulal 6i.23U3 GuRefl 20121R1E] el Adi 218132
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