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% of 1R H¥A 8. In Gimpex Private Limited vs. Manoj Goel , this Court has
unpacked the ingredients forming the basis of the offence under Section 138 of
the NI Act in the following structure:
(1) The drawing of a cheque by person on do account maintained by him with
the banker for the payment of any amount of money to another from that
account;
(i) The cheque being drawn for the discharge in whole or in part of any debt or
other liability;
(111) Presentation of the cheque to the bank arranged to be paid from that account,
(iv) The return of the cheque by the drawee bank as unpaid either because the
amount of money standing to the credit of that account is insufficient to honour
the cheque or that it exceeds the amount

(v) A notice by the payee or the holder in due course making a demand for the
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payment of the amount to the drawer of the cheque within 30 days of the receipt
of information from the bank in regard to the return of the cheque; and
(vi) The drawer of the cheque failing to make payment of the amount of money

to the payee or the holder in due course

C-I%a-li ollHER e\-ﬁm s1oil K. Bhaskaran v. Sankaran Vaidhyan Balan of]
YSIE] il Adl dHi URI Vol AIE.A82—13¢ J¥A ofl 2otl AHIUWKIS dcd]

dioid Uyl sdl sAdd & %, This Court had summarised the constituent
elements of the offence in fairly similar terms by holding:

“14. The offence Under Section 138 of the Act can be completed only with the
concatenation of a number of acts. The following are the acts which are
components of the said offence: (1) drawing of the cheque, (2) presentation of the
cheque to the bank, (3) returning the cheque unpaid by the drawee bank, (4)
giving notice in writing to the drawer of the cheque demanding payment of the
cheque amount, (5) failure of the drawer to make payment within 15 days of the

receipt of the notice.”
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UISIR A 819 28d o], d AN oIHER IRId &Ig5IEal SHARAD
JETHALAL SAVLA Versus STATE OF GUJARAT, CRIMINAL MISC.
APPLICATION (FOR DIRECTION) NO. 19862 of 2015, CORAM:
HONOURABLE MR. JUSTICE J.B. PARDIWALA, Date : 14/11/2016

oll YSIEIHI ol Ul 01,22 dI U HI dldd dREl &lal Adidi 2419 dl,...

22 So far as the first question is concerned as regards the
pronouncement of the judgment and order of conviction and
sentence in the absence of the applicant accused, | am of the
view that no illegality could be said to have been committed
by the trial Court.

25 However, the judgment that the learned Magistrate may
pronounce in the absence of the accused by itself will not
vitiate the judgment. Subsection (7) of Section 353 of the Cr. P.
C. clearly lays down that no judgment delivered by any
criminal court shall be deemed to be invalid by reason only of

the absence of any party.
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