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J[5FZ  SZL  T[VM  G]\  U]HZFG  R,FJ[  K[  VG[  VF  SFDGF  VFZM5L  B[TLSFD

SZ[  K[  VG[  VFZM5L  GL  A[9S  OZLIFNL  GL  N]SFG[  CMJFYL  OZLIFNL  TYF  VFZM5L

JrR[  DL+TF  GF  ;A\WM  K[P  VFZM5L  VG[  OZLIFNL  JrR[  DL+TF  CMI
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OZLIFNLV[ VFZM5L G[ ~FPZ4__4___qv 5]ZF VFZM5L G[ V\UT SFD DF8[ HZ]ZLIFT

50TF VFZM5LV[ OZLIFNL 5F;[ YL DF\U6L SZTF OZLIFNLV[ VFZM5L G[ DL+TF GF

GFT[ ~FPZ4__4___qv 5]ZF CFY pKL GF VF5[,F VG[ VFZM5L V[ VF ZSD A[ DF;

DF\ R]SJL VF5JFGM lJ`JF; VG[ EZM;M VF5[,MP tIFZAFN ;DI VJlW 5]ZL YTF

OZLIFNLV[  VFZM5L  5F;[  YL  T[VM  GL  ,[6L  ZSD  GL  p3ZF6L\  SZTF

VFZM5LV[ YM0M ;DI ZFC HMJFG]\ SC[,4 tIFZAFN OZLIFNLV[ VFZM5L 5F;[ YL ~A~

DF\ ;NZ ZSD GL DF\U6L SZTF VFZM5LV[ OZLIFNL G[ V[RP0LPV[OP;LPA[\S4ZFH],F

XFBF GM R[S G\P____$! GM TFP!(q!ZqZ_Z$ GF ZMH GM VF5[, H[ GL ZSD

J;], D[/JJF DF8[ OZLIFNLV[ T[VM GL A[\S DF\ ZH] SZTF ;NZ R[S TFPZ_q!ZqZ$

GF ZMH cc  FUNDD INSUFICIENT  cc GF X[ZF ;FY[ 5ZT OZ[, H[ AFAT GL HF6

OZLIFNL  T[  A[\S  DFZOT[  YTF  OZLIFNLV[  VFZM5L  G[  8[,LOMGLS  HF6  SZ[,  TM

VFZM5LV[ ;NZ GF GF6F\ A[\S DF\ HDF\ SZFJTF CMJFG]\ H6FJL R[S OZL JBT HDF

SZFJJFG]\  H6FJTF  OZLIFNLV[  TFPZ_q!ZqZ$  GF  ZMH  T[VM  GL  A[\S  DF\  HDF\

SZFJTF ;NZ R[S TFPZ!q!ZqZ$ GF ZMH OZL JBT c  FUNDD INSUFICIENT  c

GF  X[ZF  ;FY[  5ZT  OZ[,  CMI  H[YL  OZLIFNLV[  TFPZ*q!ZqZ$  GF  ZMH  VFZM5L

G[ ;NZ R[S GL ZSD J;], VF5JF DF8[  GL GM\8L; 5F9JJFDF\  VFJ[, H[  GM\8L;

VgJI[ VFZM5LV[ HF6L\ HM. G[ V[JM X[ZM SZFJ[, S[ SLWF lJGF RF<IF UI[, K[P

VFZM5LV[ GM\8L; GM SM. HJFA VF5[, GCL\ S[ OZLIFNL G ,[6L ZSD R]SJL VF5[,

G CMI VF SFDGF VFZM5LV[ WL G[UMXLV[A, .g:8]=D[g8VS8GL S,Dv!#( D]HA

U\ELZ  5|SFZGM  lX1FFG[  5F+  U]gCM  SZ[,  K[P  H[YL  VFZM5L  lJ~wW  SFIN[;ZGL

SFI"JFCL CFY WZL VFZM5LG[ SFINFDF\ H6FjIF D]HAGL ;BT GxIT SZJF  VZH

U]HFZ[, K[P 

ZP VF  SFD[   VFZM5L  ;FD[  G[UMXLV[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  D]HAGF
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U]gCFGF 5|M;[;  SF-JFGM  C]SD  SZJFDF\  VFJ[,P  VFZM5L  SM8"  ;D1F  CFHZ  YTF\

T[VMG[  OZLIFN TYF OZLIFN ;FY[  ZH]  YI[, TDFD N:TFJ[HL 5]ZFJFVMGL GS,M

VF5JFDF\  VFJ[,  VFZM5L T[VMGF lJPJSL,zL  DFZOT  CFHZ  YI[,  K[P  VF

S[;  ;Dg;  8=FI[A,  S[;  U6LG[  lS|P5|MPSM0  S,DvZ5!  GL  HMUJF.  D]HA

VFZM5LGL  VF\Sv) YL  %,L  GMWJFDF\ VFJ[, K[P VFZM5LV[  U]GFGL

SA],FTGM .gSFZ SZTF\4;NZ SFD[  VFZM5L ;FD[  S[;GL .g;FOL SFI"JFCL VFU/

R,FJJFDF\ VFJ[, K[P 

#P VF SFD[ OZLIFNL TO"[ T[DGF\ S[;GF\ ;DY"GDF\ GLR[ D]HAGF DF{lBS TYF N:TFJ[HL

5]ZFJF ZH] SZJFDF\ VFJ[, K[P 

                                       OZLIFN 51F[ DF{lBS 5]ZFJFVM   

s!f EZTEF. WL~EF. W]\W/JF G]\ ;ZT5F;G]\ ;MU\NGFD]P VF\Sv_$

                                    OZLIFN 51F[ N:TFJ[HL 5]ZFJFVM 

s!f VFZM5LV[ OZLIFNLG[ VF5[, R[S V;,P       VF\SvZ!

sZf OZLIFNL G[ A[\S TZO YL VF5[, ZL8G" D[DM V;,P VF\SvZZ

s#f OZLIFNLV[ VFZM5L G[ DMS,FJ[, GM\8L; GL :Y/5|T VF\SvZ#

s$f OZLIFNLV[ VFZM5L G[ VF5[, GM\8L; GL ZHLPV[0LP GL 5FJTLP VF\SvZ$

s5f GM\8L; G]\ SJZ ,[O8 GF X[ZF ;FY[ 5ZT VFJ[, T[ V;,P VF\SvZ5

s&f OZLIFNLGF VM/B V\U[ GM VFWFZ GL GS,P VF\SvZ&

s!Zf OZLIFNL GL 5[-L G]\ HLPV[;P8LP;8L"OLS[8 GL GS,P VF\SvZ_

tIFZAFN VF SFD[  OZLIFNL  TO"[  lJX[QF  SM. 5]ZFJM  VF5JF DF\UTF  G CMI

VF\SvZ) YL S,MhL\U 5]ZXL; ZH]  SZL T[DGM 5]ZFJM 5]ZM YIFG]\ HFC[Z SZ[, K[P  



                                                                          4/14                               C.C.No.  125  /20  25  

$P OZLIFN51F TZO[ ZH] YI[, 5]ZFJFGF VFWFZ[ VF SFDGF VFZM5LG]\  ;LPVFZP5LP;LP

S,D #!# VgJI[ lJX[QF lGJ[NG GM\WJFGF DF\ VFJ[, K[P H[DF\ T[VM V[ H6FJ[,

K[  S[4  T[VM V[  VF SFDGF OZLIFNL  ;FY[  SM. jIJCFZ SZ[, GYL VG[  SM. R[S

OZLIFNLG[  VF5[,  GYL  VG[  ALHF  UFDGF  5F;[  YL  SMZF  R[S  ,.  T[  R[S  GM

N]Zp5IMU SZ[, CMI lGNM"QF 9ZFJL KM0L D]SJF VZH SZ[, K[ T[DH T[VM 5MTF GF

ARFJDF\  SM. ;F1FL T5F;JFDF\  DF\UTF GYL T[DH 5]ZFJM ZH]  SZJF DF\UTF GCL\

CMJFG]\ H6FJ[, K[P 

N,L,M ov

5P OZLIFNL TZO[ lJPJPzL GL N,L,M ;F\E/[, K[P H[DF\  T[VM V[ H6FJ[, K[ S[4 VF

SFDGF VFZM5LV[ OZLIFNL 5F;[ YL ,LW[, CFYpKL GL ,LW[, ZSD 5ZT R]SJ6L\

5[8[ R[S VF5JFDF\ VFJ[, H[ R[S J6R]SjIM 5ZT OZ[, CMI R[S GL ZSD GL DFU6L

DF\8[  OZLIFNLV[  VFZM5L  G[  0LDFg0  GM\8L;  5F9JJF  DF\  VFJ[,  CMJF  KTF

VFZM5LV[ OZLIFNLGL SFIN[;Z GL ,[6L ZSD R]SJL VF5[, GYLP T[DH OZLIFNL G]\

VFZM5L 5F;[ SM. SFIN[;Z G]\ ,[6]\ GYL T[ 5]ZJFZ SZJF DF8[ VFZM5L TZO[ SM. H

5]ZFJM ZH] SZJFDF\ VFJ[, GYL T[DH VFZM5L51F[ OZLIFNL GL SZJFDF\ VFJ[, p,8

T5F; G[ wIFG[ ,[TF 56 OZLIFNL TYF VFZM5L JrR[ OZLIFNJF/M jIJCFZ YI[,

GYL S[ OZLIFNL G]\ VFZM5L 5F;[ SM. ,[6]\ GYL T[JL SM. H CSLST Z[S0" 5Z VFJ[,

G CMI VFZM5L lJ~wW GM S[; OZLIFN51F[  lGoX\S56[ 5]ZJFZ YTM CMI VFZM5L

G[ ;NZ SFINF D]\HA GL DCtTD ;HF SZJF TYF R[S GL AD6L\ ZSD GM N\0 SZL

T[DF\ T[ OZLIFNL G[ R[S GL ZSD G]\ J/TZ V5FJJF GM C]SD SZJFGL N,L, SZJFDF\

VFJ[, K[P 

lJ~wW DF\  VFZM5L TZO[ lJPJPzL V[  N,L,M SZL H6FJ[, K[ S[4VF SFDGF

VFZM5L G[ OZLIFNL ;FY[ SM. jIJCFZ YI[, GYL T[DH OZLIFNL TZO[ ZH] SZJFDF\
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VFJ[, ZL8G" D[DF DF\ D[G[HZ GL ;CL\ GYL T[DH R[S GF AM0L ZF.8L\U V,U V,U

K[  VFZM5L  G[  GM\8L;  D/[,  CMI  T[  CSLST OZLIFNLV[  5]ZJFZ  SZ[,  GYL  T[DH

OZLIFNLV[ OZLIFN DF\ H6FjIF D]\HA GL ZSD SIFZ[4 S. TFZLB[ VF5[, T[ CSLST

5]ZJFZ SZJFDF\ VFJ[, GYL H[YL OZLIFN51F T[VM GM S[; 5]ZJFZ SZL XS[, G CMI

T[DH VFZM5L wJFZF OZLIFNL GL TZO[\6 DF\ YI[, VG]DFG G]\ B\0G SZJFDF\ VFJ[,

CMI VG[ tIFZAFN OZLIFN51F[ SM. 5]ZFJM ZH] SZ[, G CMI4VFZM5L G[ lGNM"QF 9ZFJL

KM0 D]\SJFGL N,L, SZJFDF\ VFJ[, K[P 

&P VF  SFD[  OZLIFNLGL  OZLIFNGF\  gIFILS  lG6"I  DF8[  DFZL  ;D1F  GLR[  D]HAGF\

D]NFVM p5l:YT YFI K[P 

    vo   D]N'F   ov

s!f X]\ OZLIFN51F JFHAL X\SF YL 5Z 5]ZJFZ SZ[ K[ S[4T[DGF SFIN[;ZGF ,[6F

5[8[ VFZM5LV[  V[RP0LPV[OP;LPA[\S4ZFH],F  XFBF  GM  R[S  G\P____$!

~FPZ__4___qv GM TFP!(q!ZqZ_Z$ GF ZMH GM OZLIFNL GF\  GFD GF

VF5[,  VG[  T[  R[S  OZLIFNL  5|YD  JBT  TFP!(q!ZqZ$  GF  ZMH  HDF\

SZJFTF ;NZ R[S cc  FUNDD INSUFICIENT  cc  GF X[ZF ;FY[  TFPZ_q!

ZqZ$ GF ZMH J6R]SjIM  5ZT OZ[,  tIFZAFN VFZM5L GL ;]RGF YL OZL

JBT ;NZ  R[S  TFPZ_q!ZqZ$ GF  ZMH  A[\S  DF\  HDF  SZFJTF  ;NZ  R[S

TFPZ!q!ZqZ$  GF  ZMH  OZL  JBT  cc  FUNDD  INSUFICIENT  cc   GF

X[ZF  ;FY[  5ZT OZTF  TSZFZL  R[S  GL  ZSD J;], VF5JF DF8[  OZLIFNLV[

VFZM5L G[  ,[lBT  0LDFg0  GM8L;  VF5JF  KTF  VFZM5LV[  lNGv!5  DF\

OZLIFNLGF  SFIN[;ZGF ,[6F  5[8[  GF6F\GL  R]SJ6L  GCL  SZL4  WL

G[UMXLI[A, .g:8=]D[g8  V[S8GL  S,Dv!#( VgJI[GM  lX1FFG[5F+ U]GM

SZ[, K[ m

sZf X]\ C]SD m

*P p5ZMST D]N'FVMGF VF VNF,TGF lG6"IM T[GF SFZ6M ;lCT GLR[ D]HA K[P 
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!P CSFZDF\

ZP VFBZL C]SD D]HAP 

v o SF Z 6M o v

(P VF  SFD[  Z[S0"  p5Z  ZH]  YI[,  5]ZFJFG]  D]<IF\SG  SZTF  VUFp  WL  G[UF[P.g:8]P

V[S8GL S,Dv!#(  VG[  S,Dv!#)  GL  SFG]GL  HF[UJF.VF[GL  GF[\W  ,[JL

VFJXIS K[P

WL G[UF[XLI[A, .g:8]D[g8 V[S8GL S,Dv!#( ov

       ;DU| VYJF VX\To N[JF VYJF ALHL HJFANFZL VNF SZJF DF8[ jIlST 5F[T[

lGEFJTF[ CF[I T[JF BFTF p5ZGF[ R[S T[ BFTFDF\YL ALHL jIlSTG[ GF6F\ R]SJJF

DF8[ A[gSZG[ ,B[ VG[ V[JF R[SGL R]SJ6L SIF"  lJGF A[gS 5ZT SZ[ VG[ 5ZT

YJFG]  SFZ6  V[J]  CF[I  S[4  BFTFDF\GL  HDF  ZSD  R[SGF  :JLSFZ  DF8[  V5]ZTL

K[ VYJF T[ A[gS ;FY[ ;DH]TLYL SZ[,L jIJ:YF 5|DF6[ R[SGL ZSD T[ ZSD SZTF

JWFZ[  K[  tIFZ[  VFJL  jIlSTV[  U]GF[  SIF"G]  U6FX[  VG[  VF  SFINFGL  VgI

HF[UJF.VF[G[ AFW G VFJ[ TM T[G[ A[ JQF" ;]WLGL S[NGL lX1FF VYJF R[SGL ZSD

SZTF AD6L ZSD ;]WLGF[ N\0 VYJF T[ A\G[ lX1FF SZJFDF VFJX[P

Sf H[  TFZLB[  R[S  ,bIM CMI4 T[  TFZLB[  YL  # DCLGF GL D]NT VYJF T[GL

SFIN[;Z GL D]NT V[ A[ DF\ YL H[ JC[,L VFJTL CMI T[8,L D]NT GL V\NZ A[gS DF\

ZH] SZJFDF\ VFjIM CMI4 

sBf 5|;\U 5|DF6[  R[S  ,[6F VYJF T[GF  WFZS R[S  EZ5F. YIF lJGF  5ZT

VYJF  ;\A\WL  A[\S  5F;[YL  T[GL  DFCLT  D?IF  GF  s#_  lNJ;  GL  V\NZf

R[S ,BGFZ G[ ,[lBT DF\ GM8L; VF5LG[ GF6F\ GL R]SJ6L\ SZJF DF8[ DF\U6L SZL

CMI VG[PP
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sUf T[JL GM8L; D?IF GF !5 lNJ; GL V\NZ R[S ,BGFZ R[SGF GF6F\ ,[GFZ

VYJF H[ T[ lS:;F D]HA R[S GF WFZS G[ ;NZC]\ GF6FGL R]SJ6L SZJFDF\ lGQO/

HFI4

:5Q8LSZ6 oVF S,D GF C[G] DF8[ cc N[J] VYJF VgI HJFANFZL cc V[8,[ SFIN[;Z

ZLT[ H[GM VD, SZFJL XSFI T[J] N[J] VYJF VgI HJFANFZL V[JM YFI K[P

WL G[UF[XLI[A, .g:8]D[g8 V[S8GL S,Dv!#) ov

HIF\  ;]WL  lJ5ZLT V;Z 5]ZJFZ  SZJFDF  G VFJ[  tIF\  ;]WL  V[J]  DFGL  ,[JFDF
VFJX[ S[ R[SGF 3FZSG[ S,Dv!#( DF H6FJ[, R[S ;DU| VYJF VX\To VYJF
ALHL HJFANFZL VNF SZJF DF8[ D/[, K[P

)P JW]DF\  WL G[UMXLV[A, .g:8]D[g8 V[S8GL S,Dv!#( GF U]GF DF8[GF VFJxIS

TtJM GFDNFZ ;JM"rR VNF,TGF GLR[ D]HAGF R]SFNFYL HF6JFGM 5|ItG SZ[,

K[PWL  G[UMXLV[A,  .g:8]D[g8  V[S8GL  S,D  v!#(  GF  TtJM  H6FJ[,F  K[4

H[ GLR[ D]HA K[P In Gimpex Private Limited vs. Manoj Goel , this Court has

unpacked the ingredients forming the basis of the offence under Section 138 of

the NI Act in the following structure:

(1) The drawing of a cheque by person on do account maintained by him with

the  banker  for  the  payment  of  any  amount  of  money  to  another  from that

account;

(i) The cheque being drawn for the discharge in whole or in part of any debt or

other liability; 

(iii) Presentation of the cheque to the bank arranged to be paid from that account,

(iv) The return of the cheque by the drawee bank as unpaid either because the

amount of money standing to the credit of that account is insufficient to honour

the cheque or that it exceeds the amount

(v) A notice by the payee or the holder in due course making a demand for the
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payment of the amount to the drawer of the cheque within 30 days of the receipt

of information from the bank in regard to the return of the cheque; and

(vi) The drawer of the cheque failing to make payment of the amount of money

to the payee or the holder in due course

JW]DF\ GFDNFZ ;]l5|D SM8"GF  K. Bhaskaran v. Sankaran Vaidhyan Balan GM

R]SFNM wIFG[ ,[TF T[DF\ 56 V[GPVF.PV[S8v!#( D]HA GF U]GF VFJxIS TtJM

AFAT[  RRF"  SZTF  9ZFJ[,  K[  S[4 This  Court had  summarised  the  constituent

elements of the offence in fairly similar terms by holding: 

“14. The offence Under Section 138 of the Act can be completed only with the

concatenation  of  a  number  of  acts. The  following  are  the  acts  which  are

components of the said offence: (1) drawing of the cheque, (2) presentation of the

cheque to the bank, (3) returning the cheque unpaid by the drawee bank, (4)

giving notice in writing to the drawer of the cheque demanding payment of the

cheque amount, (5) failure of the drawer to make payment within 15 days of the

receipt of the notice.”

!_P VFD4 G[UMXLV[A, .g:8]|D[g8 V[S8 C[9/ GM U]GF G[ VFSQF"JF DF8[ p5Z D]HA GF

TtJM 5ZL5]6" YJF HZ]ZL K[P CJ[ 5|:T]T S[; DF\ OZLIFNL GL OZLIFN CSLST T[DH

5]ZFJFVM  YL  V[GPVF.PV[S8 GL  S,Dv!#( GF  TtJM  5ZL5]6"  YFI K[  S[  S[D

T[ HMJFG] ZC[ K[PVF SFD[ OZLIFNL TZO[ VF\Sv$ YL 5MTFGL ;MU\N p5ZGL ;ZT5F;

ZH]  SZ[,  K[P  H[  J\RF6[  ,[TF  OZLIFNLV[  5MTF  GL  OZLIFNGL  CSLSTM  G[  VG]~5

CSLSTM  H6FJ[,  K[  VG[  OZLIFN  CSLST  5]ZJFZ  SZJF  DF8[  OZLIFNL  TZO[  VF

SFD[ VF\SvZ! YL Z& ;]WL GF N:TFJ[HL 5]ZFJFVM ZH] SZJFDF\  VFJ[, K[ H[ 5{SL

VFSvZ! V;, R[S  ZH]  SZJFDF\  VFJ[,  K[  ;NZ  R[S  HMTF  T[  V[RP0LPV[OP;L

T[ A[gS ZFH],F XFBF GM TFP!(q!ZqZ_Z$ GF ~FPZ4__4___qv GM K[ H[DF\ 5[.

TZLS[  OZLIFNL G]\  GFD VFJ[, K[  VG[  .xI]  SZGFZ GF GFD DF\  VFZM5L GF GFD

GL ;CL\ VFJ[, K[P tIFZAFN OZLIFNL TZO[ ZH] SZJFDF\ VFJ[, N:TFJ[HL 5]ZFJFVM
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HMTF  VF\SvZZ  TYF Z# YL  ;NZ R[S  GM  ZL8G"  D[DF  V;, ZH]  SZJFDF\  VFJ[,

K[P  ;NZ  ZL8G"  D[DF  HMTF  T[   A\gG[  R[SM  ZL8G"  YJF  G]\  SFZ6  cc FUND

INSUFICIENT  cc G]\  NXF"J[,  K[P  tIFZAFN  OZLIFNL  TZO[  VF\SvZ$  YL

VFZM5LG[ VF5[, 0LDFg0 GM8L; GL :Y/5|T ZH] SZJFDF\ VFJ[, K[ H[ wIFG[ ,[TF

VFZM5L  G[  OZLIFN  DF\  NXF"J[,  ;ZGFD[  VF5JFDF\  VFJ[,  K[PtIFZAFN  OZLIFNL

G[ TSZFZL R[S GF GF6F\ G D/TF OZLIFNLV[ CF,GL OZLIFN TFP_*q_ZqZ5 GF

ZMH NFB, SZJFDF\ VFJ[, CMI OZLIFNL GL OZLIFN ;DI DIF"NF DF\ NFB, YI[,

CMJFG]\ H6FI VFJ[ K[P 

JW]DF\ VF SFD[ Z[S0" HMTF TSZFZL R[SDF\ VFZM5LGL ;CL\ VFJ[, GYL VYJF

TM  VFZM5LV[  ;NZ TSZFZL  R[S  .xI]  SZ[, GYL T[JM  SM. :5Q8 ARFJ VFZM5L

TZO[ SZJFDF\ VFJ[, GYLP H[YL CJ[ VFZM5L TZOYL lJ~wWGL SM. CSLST ;FALT

G YFI tIF\  ;]WL p5ZMST VFSvZ! JF/M R[S VFZM5LV[ T[GF SM. N[JF VYJF

VgI  HJFANFZLGF  5]Z[5]ZF  VYJF  T[GF  SM.  EFU  DF\YL  AMH  D]ST  YJF

DF8[ OZLIFNL G[ VF5[, CMJFG]\ G[UMXLV[A, .g:8]|D[g8 V[S8 GL S,Dv!!( TYF

S,Dv!#) VgJI[ R[S GF WFZ6STF" V[8,[ S[ OZLIFNLGL TZO[\6DF\ VG]DFG YFI

K[4 HM S[ VF VG]DFG lG6F"IS 5]ZFJM GYL4 VF VG]DFGMG]\  VFZM5L TZO[ IMuI

VG[ JFHAL 5]ZFJF ZH] SZL T[DH OZLIFNLGL p,8 T5F; SZL VYJF TM Z[S0" 5Z ZH]

YI[, 5]ZFJFVMYL VYJF TM VF R[S SM. N[JF S[ HJFANFZL 5[8[ VF5JFDF\ VFJ[,

GYL T[JF  ;\HMUM  NXF"JLG[  56 OZLIFNLGL  TZO[6 YI[, VG]DFGG]\  B\0G SZL

T[G[  N]Z  SZL  XS[  K[P  VF  SFD[  Z[S0"  HMTF  VFZM5L  TZO[  T[VM  GF  ARFJ DF\  SM.

N:TFJ[HL S[ DF{lBS 5]ZFJM ZH] SZJFDF\ VFJ[, GYLP 5Z\T] OZLIFNL TZO[6 DF\ YI[,

VG]DFG G]\ B\0G SZJF DF8[ VFZM5L wJFZF OZLIFNL GL p,8 T5F; YSL 5MTF GM

ARFJ  Z[S0" 5Z ,FJJFGM 5|ItG SZJFDF\ VFJ[, CMI VF SFDGF VFZM5L OZLIFNL
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GL p,8 T5F; YL OZLIFNL GL TZO[6 DF\  YI[, VG]DFG G]\ B\0G SZJF ;O/ ZC[,

K[ S[ S[D T[ HMJFG]\ ZC[ K[ H[YL VCL\ OZLIFNL GL p,8 T5F; wIFG[ ,[JL HZ]ZL H6F\I

K[P VF SFD[ OZLIFNL GL p,8 T5F; HMTF OZLIFNL T[DGL p,8 T5F; DF\ :JLSFZ[ K[

S[4  ccV[  JFT  BZL  K[  S[4  S.  TFZLB[4  DCLG[4  ;F,[  VFZM5LV[  DFZL  5F;

[  ~FPZ4__4___qv GL DF\U6L SZ[, T[GL SM. lJUT OZLIFN S[  ;MU\NGFDF DF\

H6FJ[, GYL4 VFZM5LG[ SIFZ[ VG[ SMGL ~A~ DF\ 5{;F VF5[,F T[GL lJUT OZLIFN

DF\ H6FJ[, GYL4 VFZM5L 5F;[ YL SM. TFZLB[ p3ZF6L\ SZ[, T[GL lJUT H6FJ[,

GYL4 OZLIFNJF/M jIJCFZ S. TFZLB[ S. HuIF V[ SZ[, T[ OZLIFN DF\ H6FJ[,

GYL4 VFZM5L 5F;[ ,[6]\ K[ T[GM SM. ,[lBT 5]ZFJM VDFZL 5F;[ GYL4 VFZM5L G[ X]\

V\UT SFD DF8[  5{;F HM.TF CTF T[J]\  OZLIFN S[  ;MU\NGFDF DF\  H6FJ[, GYL4

VFZM5L G[ TSZFZL R[S GF GF6F\ VF5[, CMI T[J]\  SM. ,BF6 VF SFD[ ZH] SZ[,

GYL4 VFZM5L G[ VF5[, GF6F\ GL GM\W SM. RM50[ SZ[, GYL4 R[S DF\ EZ[, V0WL

lJUT V\U|[HL DF\ VG[ V0WL lJUT U]HZFTL DF\ EZ[, K[4VFZM5L G[ GM\8L; D/[,

GYL4 VF\SvZZ4Z# JF/F ZL8G" D[DF DF\ A[\S D[G[HZ GL ;CL\ GYL4 VFZM5L GL S. A[\

S GL XFBF GM R[S CTM T[ BAZ GYL cc 

s!!f VFD4 VFZM5L51F[  OZLIFNL GL SZJFDF\  VFJ[, p5ZMST ;DU| p,8 T5F;

G[ wIFG[ ,[TF OZLIFNL V[ VFZM5L G[ VF5[, CFYpKL GL ZSD ;A\W[ SM. VFWFZ

5]ZFJM ZH]  SZJFDF\  VFJ[, GYL T[DH OZLIFNLV[ VFZM5L G[  S. TFZLB[ VG[  SIF

DCLGF DF\ S. ;F, DF\ ~l5IF VF5[,F T[ CSLST  OZLIFN S[ ;ZT5F; ;MU\NGFDF DF\

H6FJ[, GYL  T[DH  OZLIFN  JF/F  R[S  GF  R[S  AM0L  ZF.8L\U  ;A\W[  GF  T[DH

VFZM5L G[ GM\8L; AH[, GCL\ CMJFGF ARFJM p,8 T5F; DF\ ,[JFDF\ VFJ[, K[P5Z\T]

VFZM5L wJFZF OZLIFNL GL SZJFDF\ VFJ[, ;DU| p,8 T5F; YL V[JL SM. CSLST
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Z[S0" 5Z VFJTL GYL S[ OZLIFNL G]\ VFZM5L 5F;[ YL SM. SFIN[;Z ,[6]\ lGS/T] GYL

T[DH OZLIFNL TYF VFZM5L JrR[ OZLIFN DF\ H6FJ[, CFYpKL GM jIJCFZ YI[,

GYLP JW]DF\ VFZM5LV[ T[VM GL p,8 T5F; DF\ T[DH N,L,M DF\ OZLIFNLV[ VFZM5L

G[ 5F9J[, GM\8L; AHFJ[, GCL\ CMJFGL TSZFZ ,[JFDF\  VFJ[, K[P VFZM5L GL VF

TSZFZ ;A\W[ OZLIFN51F TZO[ ZH] SZJFDF\ VFJ[, N:TFJ[HL 5]ZFJFVM 5{SL VF\SvZ&

YL GM\8L; G]\ SJZ 5ZT VFJ[, T[ ZH] SZJFDF\ VFJ[, K[ H[ SJZ p5Z GM X[ZM HMTF

T[GF 5Z cc R to S Addressee left without Instruction cc GF X[ZF ;FY[ GM8L; G]\ SJZ

5ZT  VFJ[,  K[P  ;NZ  GM\8L;  OZLIFN  DF\  NXF"J[,  ;ZGFD[  DMS,JFDF\  VFJ[,

K[PVG[ VFZM5L G[ GM\8L; GL AHJ6L YI[, GCL\ CMJFG]\ VCL\ N,L, BFTZ DFGL ,

[JFDF\ VFJ[ TM 56 GFDNFZ ;]l5|D SM8" GF ;LP;LPV<JL CFHL lJP 5,F5[8'L DMC\DN

Z__*  s_f  V[VF.HL.V[,vV[;;Lv#)Z)) GF  R]SFNFG[  ,1F  DF\  ZFBTF

VFZM5L51F GM GM\8L; ;A\W[ GL TSZFZ U|FCI ZFBJF 5F+ GYL SFZ6 S[4 VFZM5L

G[ CF, GF S[; GM ;Dg; AHIF AFN T[VM lNGv!5 DF\ OZLIFNL GL ,[6L ZSD

R]SJL VF5L 5MTF GL HJFANFZL DF\ YL D]ST Y. XSIF CMT4 5Z\T] VF SFD[ VFZM5L

V[ ;NZ S[; DF\ CFHZ YIF AFN OZLIFNL ,[6L ZSD R]SJL VF5JF DF8[ GM SM. VFU|

C SZJFDF\ VFJ[, GYLP JW]DF\ VFZM5L TZO[ OZLIFNL GL p,8 T5F; DF\ VF\SvZ!

JF/F R[S GL lJUT DF\ V1FZM V,U V,U CMJFGL TSZFZ ,[JFDF\ VFJ[, K[P5Z\T]

GFDNFZ ;]l5|D SM8" GF VMZLV[g8, A[gS VMO SMD;" lJP5|AMW S]DFZ lTJFZL Z_ZZ

s_f V[VF.HL.V[,vV[;;Lv&)(&# GF R]SFNF G[ ,1F DF\ ,[TF R[S DF\ VFZM5L

GL ;CL\  IMuI ZLT[  YI[, CMJFG]\  Z[S0"  5Z VFjIF AFN R[S GL lJUT VgI SM.

jIlST wJFZF EZJFDF\ VFJ[, CMI TM 56 S,Dv!#( GL HMUJF.VM VFSQFF"I K[P

VF SFD[  VFZM5LV[  R[S p5Z T[VM GL ;CL\  GM .gSFZ SZJFDF\  VFJ[, GYL H[YL

VFSvZ! JF/F R[S G]\ AM0L ZF.8L\U V,U V,U V1FZM DF\ CMJF DF+ YL VFZM5L
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T[VM GL HJFANFZL DF\ YL D]ST YTF GYL S[ OZLIFNL GL TZO[\6 DF\ YI[, VG]DFG

G]\ T[GF YL B\0G YT] GYLP 

JW]DF\  VF  SFD[  VFZM5L  G]\  lS|P5|MPSM0  GL  S,Dv#!#  D]\HA  G]\  lGJ[NG

wIFG[  ,[TF  T[DF\  VFZM5LV[  V[JM  ARFJ  ,[JFDF\  VFJ[,  K[  S[4  VFZM5L

G[ OZLIFNL ;FY[ SM. jIJCFZ YI[, GYL4 5Z\T] OZLIFNL V[ ALHF UFD GF 5F;[ YL

R[S ,. T[GM N]Zp5IMU SZ[, CMJFG]\  H6FJ[ K[P5Z\T] OZLIFNLV[ ;NZ G\AZ JF/M

5C[,F SMG[ VF5[, VG[ OZLIFNLV[ SMGL 5F;[YL VF R[S D[/JL G[ N]Zp5IMU SZ[, K[

T[GM  SM.  H  B],F;M  SZJFDF\  VFJ[,  GYLP  VFD4  OZLIFNL  G]\  lS|P5|MPSM0  GL

S,Dv#!# G]\  lGJ[NG wIFG[  ,[TF 56 TSZFZL R[S VFZM5LV[ .xI] SZ[, CMJFG]\

Z[S0" 5Z VFJ[ K[P 

s!Zf VFD4  VFZM5L  TZO[  OZLIFNL  GL  SZJFDF\  VFJ[,  p,8  T5F;  YL

VFZM5LV[  H[  ;\EJLT  ARFJM  ,[JFDF\  VFJ[,  K[  T[G[  ,1F  DF\  ,[TF  VF  SFDGF

VFZM5LV[  OZLIFNL  5F;[  YL  OZLIFN  DF\  H6FJ[,  CSLST  D]\HA  CFYpKL  GL

ZSD ,LW[, GYL T[DH VFZM5LV[ OZLIFNL GL TZO[\6 DF\ TSZFZL R[S .xI] SZ[, GCL\

CMJFG]\ VG[ OZLIFNL G]\ VFZM5L 5F;[ YL SM. SFIN[;Z G]\ ,[6\] GCL\ CMJFG]\ DFGJF DF\

VFJ[ VG[ OZLIFNL GL TZO[\6 DF\ YI[, VG]DFGM G]\ B\0G YFI T[JM ;\ElJT ARFJ

VFZM5L51F Z[S0" 5Z ,FJL XS[, GCL\ CMJFG]\ V+[ GL SM8" G]\ DFGJ] CMI T[ ;\HMUM DF\

TSZFZL  R[S  VFZM5L  V[  5MTF  GF  N[JF  S[  HJFANFZL  DF\  YL  D]ST  YJF  DF8[  H

OZLIFNLG[ VF5[, CMJFG]\ 5|A/ VG]DFG OZLIFNL GL TZO[\6 DF\ IYFJT ZC[, CMI

tIFZ[ VF SFD[ ZLJ;" VMG; OZLIFNL GF XLZ[  HT] GYLP H[YL VF SFD[ VFZM5L51F

OZLIFNL  GL  TZO[\6  DF\  YI[,  VG]DFGM  G]\  B\0G  SZJFDF\  ;O/  YI[,  G  CMI

VG[ OZLIFN51F T[VM GM S[; 5]ZJFZ SZJFDF\ ;O/ ZC[, K[P 

JW]DF\  ;NZ VFZM5L GM S[; VFHZMH HHD[g8 DF8[ ZFBJFDF\  VFJ[, CMJFG]
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VFZM5L  G[  HF6  CMJF  KTF  VFZM5LGM  VFHZMH  5MSFZ  SZFJTF  VFZM5L

5MSFZ ;DI[ CFHZ ZC[, GYLP T[ ;\HMUMDF\ GFDNFZ U]HZFT CF.SM8"GF SHARAD

JETHALAL SAVLA Versus STATE OF GUJARAT,  CRIMINAL MISC.

APPLICATION (FOR DIRECTION)  NO.  19862  of  2015,  CORAM:

HONOURABLE MR. JUSTICE J.B. PARDIWALA, Date : 14/11/2016

GF R]SFNFDF\ GF 5[ZF G\PZZ TYF Z5 DF\ ,LW[, TFZ6 wIFG[  ,[JFDF\ VFJ[ TM4PPP 

22 So far  as the first  question is  concerned as regards the

pronouncement of the judgment and order of conviction and

sentence in the absence of the applicant accused, I am of the

view that no illegality could be said to have been committed

by the trial Court. 

25 However,  the judgment that the learned Magistrate may

pronounce  in  the  absence  of  the  accused  by  itself  will  not

vitiate the judgment. Subsection (7) of Section 353 of the Cr. P.

C.  clearly  lays  down  that  no  judgment  delivered  by  any

criminal court shall be deemed to be invalid by reason only of

the absence of any party.

VFD4  p5ZMST  R]SFNFDF\  GFDNFZ  U]HZFT  CF.SM8"  £FZF  5|:YFl5T  SZ[,

l;wWF\T  G[  wIFG[  ,[TF  VFZM5L  GL  U[ZCFHZL  DF\  56  R]SFNM  ;\E/FJL  XSJF

SM8" ;1FD CMI VG[ VF SFDGF VFZM5L SIFZ[ CFHZ ZC[X[ T[JL SM. RMSS; TFZLB

VFZM5L GF D]lST ZL5M8" DF\ H6FJ[, G CMI tIFZ[ S[; GF R]SFNF DF\ lJ,\A YJF YL

OZLIFN51F  G[  SFINFYL  :YFl5T p5RFZ  YL  lAGHZ]ZL  ;DI ;]WL  J\lRT ZC[J]

50[  T[D  CMI  H[YL  Z[S0"  p5ZGL  CSLSTM  T[DH  GFDNFZ  U]HZFT  CF.SM8"  £FZF

p5ZMST R]SFNF DF\ 5|:YFl5T SZ[, l;wWF\TM G[ wIFG[ ZFBL  VF SFD[ D]N|F G\P! GM

HJFA CSFZDF\  VF5JFDF\  VFJ[  K[P  D]N|F  G\PZ  5ZtJ[  GLR[  D]HAGM  VFBZL  C]SD
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SZJFDF\ VFJ[ K[P

oo VFBZL C]SD     oo 

s!f VFZM5L UMlJ\NEF.  Z6KM0EF.  -F5F  ZC[4  D]\PGFGF  5L5/JF4  TFPDC]JF

HLPEFJGUZP GFVM G[  ALPV[GPV[;PV[; GL S,DvZ*(sZf GL HMUJF. D]\HA

G[UMXLV[A, .g:8]|D[g8 V[S8 GL S,Dv!#( GF U]GF ;AA TS;LZJFG 9ZFJL

T[VM G[ ! JQF" GL ;FNL S[N GL ;HF T[DH R[S GL ZSD ~FPZ4__4___ GL AD6L

ZSD ~FP$4__4___qv GM  N\0 SZJFDF\ VFJ[ K[ VG[ N\0 GL ZSD DF\ YL R[S GL

~FPZ4__4___qv  OZLIFNL  G[  JFlQF"S  _)   8SFGF  jIFH  ;CLT  J/TZ

TZLS[ R]SJJFGM C]SD SZJFDF\ VFJ[ K[P  

sZf JW]DF\ VFZM5L N\0 GL ZSD EZJFGL S;]Z SZ[ TM T[VM G[ JW] Z DCLGF GL ;FNL

S[N EMUJJFGM C]SD SZJFDF\ VFJ[ K[P 

s#f VFZM5L G[ lJGF D]<I[ VF HHD[g8 GL V[S GS, ;tJZ[ 5]ZL 5F0JLP

VF C]SD VFHZMH TFP!) DFC[PD[P ;G[PZ_Z& GF ZMH B]<,L VNF,T DF\   DFZL ;CL\ 

SZL HFC[Z SIM"P

TFP!)q_5qZ_Z&                  sCLT[XS]DFZ A]WFEF. XDF"f
DC]JFP                                  V[0LPlRO HI]0LXLI, D[HL:8=[84DC]JFP

        SM0 G\P HLH[P_!!$*  
      


