1/21 RCS NO-1133/2021

GJBN020158122021

Y aRlv :1’1/0c/R011
2222 dlyl diflu : R4/ 0c /01
eldl 34d diRlv : a¢/o¥ /05

4@ oy HIA : [Egy

ldaidail H.M oAluid Aol AR d ¥¥, A130d]
SIS Hi, 01961212,

3.[E.3.0.9933 /011

AIS : U

qigl .- sHARICHY Gigseild siaais,
B.d.vo, ttll -4y, Ydi-[6og,
8. A19MR1%Y sA2dll oigal,
459l Uladis] s, CidaloR.

[Q>g

UlAUIEl :—  ¥oH el diuel 2R
Ci1doloR HelotlR VIS, elIdolaR,

E1d] 3.300/— dl AisYl o4 YAd
cy[Sdd 3d AME2 §Ulg [Asi1ua §?]
AIYdI sloid.

o
o

dig]l 2%

: [A.9.28{.2412.21.208]d.
UlAdi€] d3% A G KD)

A2l /uldgi€l snq.



2/21 RCS NO-1133/2021
—: ¥%Hoe -

q. qiglall eldiol]l ésHI eslsd Al & 5, dIgl alIYaiaRall
gsdiofl 2841 & diglotl Nai2 g6 U cllg—cidell &al B2 A
qi€lal Ndl 2d.0igsAIY HlgolMIY SI36IS dl.11—121-R04F ol
A% AUGAlol UIAE 8, dI€lall SISI 2d.¢QUA I HIGoIMIY SIF6HS
Al.29—0U—20032 ol 1% AdUAlol UINA 8, del dI€lall 2o SIS
AH YollR RAJeRIY Hlgaioilg s136iS dl A s¢ ¢RIl dl
Gl1gQlol dH U AHIg—0fgoll &al d AU o SIg RAER] olef] ¥
A8 S 8. ¥ Usl Al diglal sisl ARAIedi g Hlsaldilg S1361S
dl.a2—0U—R0920 ol A% Ysdl, Ulaldis] 2AS, ™HidalaRefl 24
2JAA & Yol dIRATHI ddlall AsHIA Yoll SI¥AAe (e E d
Yldeig difdiell Ucoll 8.

q1€loll 5181 ARAdERIE HigolCHY S1301S HYRSIH S| &l Aol
2182 MIYalR Wid dsdl UlaldIS] 1S [AdR#I dxAl dIE]l deil ddall
a2l 2419 Wl &al Aol A ¢ofl 2Hal 212812 HdA%Yall &1 Vial
HYRSIH HA ] ¥l AUl dl &R UIRA A8l 8l &cll Adl AR
oaldR &€l S14I Y21R UIRUI ¥l &l Aal AdRE] Aix Al 241<]]
%dl &dl 214l dl oflat 1A el A1) «dl &dl 2al 241d] Id ol -
ARl Yuid Glold &g ol BE dl.9A—0U—R070 ol AY AUR Y-

00 SAIS Gl&R 12l HRla A1 & dH sl el olsdid uig Hisl



3/21 RCS NO-1133/2021

Act HH Uct o1@] AH1ddl dA1A dsdl [A2dRHT AHY AHIYH 1Yol
[QRdRHI dflal NI HI2 MRAcol A Aol dUIA SAAA U3 ¢
HAA olel Aol RIRGIE AU—20 [Edd Y] idooR digsioll
A 1190l | AIHSIANHI Aol A211 AL Bl &I Vol ¥ ¥2UIRA
¢ 215 Adl d2flal RISl &1 d dHIH ¥y AAIA dUId sAJd
Aol GBIR2AIH WAl 2211 Aol & dUId SA AHY Sloie]
dHY 3613 dUIRS SA AHY AIFHHI YR dUIA S ud SIY MIa
aigl Hadll Al diglatl MAaig] 9% .cigse g Hlgol Mg §12HS LU
2lofls  A-sldlxsai(oflanciia) et 222011 dl.3a-ou-
R0%0 ofl A% AH YUl 2ofl sTlUIE WA ¥ §3NAIE AA-5|d]%01
ulclld 222101 94 .01.90 /2090 &l 2222 AYIHI AHIAd ¥ S1d
% 8 dHY ddell NdRA S IAIE HIS—7 /2 &l 2% AUA & ol
CURGIE C119aidR Dl UIIRA A4[6215 LdRl geQi0l Sog AHEIUIE
uid AH &AM Ulsdofl Hiled] MARld sa1 Glicid ¥ Ut @uld d
Y AUA B dHY A=l dIE]l LdRl U@l 2Ulalls Eolsusial o4 &l
13Nof] &R HAleed] SAAA & ol d=ilall i1 2RATeCiIE Hlgai ol
sieeis AH YAl ofieef] wNEat HUl A UIElRA dux Uidld
sluiédoe LURI YRl €28 ¥R MYU] HI2 Yol MAcol SA & dd
odl SIg &I 5 Udl HAd o€l

.19. qi€le] gyl sal B 5, Adlsc>d As2dl| sEH—109 al



4/21 RCS NO-1133/2021

20¢ HI dUd A1 Yo % Slg RS diudl 81> 2ol d 9 5
gy 9y &dl el ©dl gAld of &l § Holl 1AM of &l dof &AId
oi®fl dg Hlsidlal SRLI & i1 GURid HiGoIHIEY AIHDAHIEY S1361Sa]]
Hidlsloll vdlaris adllell GideoR Dol HIdeldR  digSill
AR viid uvidici.us & oiyRld oy Ad o.2u Usl 3 agl
5/ Usl 2 ol »dd B da ¥ ¥HlolHi &ld dRAIY EMvid
sAddlofl &l 418f] oy AMESIT] AN R% ABUIA SUI AHY
o ARSI AUARSIF SAINHI Aol HRlall ElvidIoll ¥33]RjuId
Gueld &R &y AH1E] oy &olR R(deciyd HlgalMIY SI30iS
HoY/AdAlol UIAd B dH Hiofl da &R SJI Glicid (At
ANYY] sldall £1d] EIUid S Iofl $2% USd B.

.. qi€loy AYHi S8l B 5, dI€lall SISI d1.A1-0U—R090
oll A% AH &l of1e] AI¥[Eat AU Ud 2419d ai&l § 22 gNail
HHY E3RJlol SIFA dal FAd &l dH YRl olad oiefl § A &l
glj A4l siguel Yridl #ofl 2419d ofef] dHey UIdlA duRi e:3lol
yel a1 #ofl 2419d atefl 240l Y11 ABI6iIAH Yo AT AU ol
UIAd &lJ dH Hisidial sIREI & A1 AH LAI olig 29 9y ¢l Hall
AHIAE of &l HIdRI Y¥olofl el Agdl dig] &sSER &I A€l

A1 olIHER SIE AH2 Aol SISl Yd &R sl Aldla 5

i3loll §SH al §SHalIY ANYUl 24RY [Aoid] s B.



5/21 RCS NO-1133/2021

2. diglall &lciall €1d] EIVid edl Eldiall AHoAoll eyl
Uldaidla edr uldaigl aAlell (4.3, 9. U2l HiRsA nd s1%R
UAd Aal diglall €11 2 (43¢ AHis—05 &l dI.a’R—09Y—0: 3
oll A% ¥YIH Y AUd &,

ylddi€loll ¥diciofl ¢sHI &Slsd :—

R.Q. U(ddIE]l ai19eidR HEledR UIdISioll ¥oH—-#H0l aiiue]
AESIRA ¥dIciHi ¥RIAd & 5, | SIHall dI€] oi—q ol SIS
wHAdeciy  dHlgalollg S1201S dl.a9-U—2090 ol JAY dsd|
Ulaidislel] AH &Ad &l AHal e1dl 2RVl [Aa1d 1% [Eat Y] URd
AH1Ad o€l 21H di€lall dSld YN HWQI UIAG &ldig] slgyel
%Y 1A ¥R YA olefl. Al UlAdIElofl SV LURI YoH ial R0
aigefl sa11 AHIdd] 8l) B Aal Yy WIAd UfSdoll A4211 AciE]
AHYY| 210l 26 dRI dilal HIfed] Y3 uisdidl 241 d Yxo
Heldl digell saHl 21d & ug eidiol [Qara adTecid
HIGolCHIg S1301S HRRI UIAd &l dY &R &JAd oiefl. 418l daof]
SAI] LURI A 213 SIE ofitiel] 5411 A41Ad &1 aigl 5 Foll AHIR
B S V. AHY dI€] £dRl A MIAUIE] [A3eu S €l yel
HIPAYIHI A1Ad of &1 oIHER SIcHI ¥ SIE §SH SAIHI A1 dil
AHIUR dflal siigell sdiofl ad] 81a sRIEIH] Haraie Yot ¥ sig

siRlgigl su1H1 AH1A d dicd A1 SIY ds:AR ofel.



3.

6/21

RCS NO-1133/2021

IERA €1dl 2RWofl &slsdall Anaidl oflA Yxoiofl

HIUWS Al £2d19D YRAYIRA Y S 8.

3.4. AlMs yaidl ;-
Ais AlMs YRid) didluv
oc |41€l  sHAUAMIY  oigSIY  SI:0iSc}| 0CG—0T -]
AldiguURall YId]
3.2 €419 YAd):—
Ais £2d19 Y1) difvi
19 [H W.0i.20/20%0 &l cRUIHI AIA| 31-0U—0
S1dofl oisd
QR [sRIEA] aisd 39-0Y-90
13 |98l UdlA  AlE.eidodRell  £dRI| 0F—05—0
g2e8lol Sog AHEIIE UiId H ollRofl
siel 2o Hilsdl uAIRld Udl oficid
HISAYIHI A19d Uiof] olsd
1w |dI€lall Ndl edRl 28lofls Eoflsumnai 24 —-
&1 213 52A9d 182 HHled]
U |oigselld  Hleolellg  S136iSell  HWloll| 19—-1—§
yaIRIUofl oisd
15 |oIgSlal  Hlgolclld  §130iSall  HLloll| 19—0F—R
HaHIRIUofl sisd
19 |¢udeild  Hlgalellg  S120iSall  HWloll| R9—0U—0R
HaIRIYol| oisd
U |2l oiyoll 0.9/ AR A8l ¢/ ol sisc --
UG |ARYERY AHIURSIS —-
o [IH &Ad uAdectigall Yofl sI1¥Eolg) —-

AHd] 21910} A1viEat1y




7/21 RCS NO-1133/2021

3.3. JIEIRA GUR YXGioll AU deI €2dIAD YAdI Y SU
olie ay slg Y1l 2y sl oiefl d Hadoiofl Yl Atis—w &
dl.AU—20—-R0RY of| A% Y S B.

7. gigl a¥ yrrdl yel &Rl ofig, Aee siH Hldgilail
WA HIZ JSUIHI A19d UG UIAdIE]l 5 ddall [A.9.2] IR 28
sigf AUie 5 yAId S} of &I~ UlAdIElall Yrdloll &SS dl.93—
03—-R0R9 ol AY Gt SAIHI AHI1dd 8.

u. q1€]l ¥ €19l 2RYfl eslsa edldl Y AVIA & WUR
ufdaigl edldoll doiss @19 WA &l Mlddiglddl edlaol &ss
ot SAIHI A1 B.

g. ol yafloll U2t [oldeolal Alal def Al As].Aloll2
Adld oy 2418614 oliA1A €ldiall oUIRIS (o1l HI2 AHis—0w €]

dl.32-02-R0R% ofl A% oflA HYGiall Y2l Slad B.

—: yaRi -

1.  Whether the plaintiff proves that his uncle
Arvindbhai Mohanbhai kambad was missing on
Dt-11-05-2010 ?

2.  Whether the plaintiff proves that he bonafidely
tried to search the where about of his uncle
Arvindbhai mohanbhai kambad, who was
missing on Dt.11-05-2010 to till date ?

3.  Whether the claim of the plaintiff is fit under
the realm of section 108 of indian Evidence

act ?
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4. Whether the plaintiff is entitled to get relief as
prayed for ?

5. What order and Decree ?
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Sec.-107 : BURDEN OF PROVING DEATH OF
PERSON KNOWN TO HAVE BEEN ALIVE WITHIN
THIRTY YEARS

When the question is whether a man is alive or dead, and it
is shown that he was alive within thirty years, the burden of

2 proving that he is dead is on the person who affirms it.

IRl YRidl 218 (c143 ofl SdH 20<.

Sec.-108 : BURDEN OF PROVING THAT PERSON IS
ALIVE WHO HAS NOT BEEN HEARD OF FOR
SEVEN YEARS

1[Provided that when] the question is whether a man is

alive or dead, and it is proved that he has not been heard of
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for seven years by those who would naturally have heard of
him if he had been alive, the burden of proving that he is

alive is 2[shifted to] the person who affirms it.

2URA(Ss Rdls Ase sdH—3v ol H¥H B, 1 —

Sec. 34 : Discretion of court as to declaration of status or

right.—Any person entitled to any legal character, or to
any right as to any property, may institute a suit against any
person denying, or interested to deny, his title to such
character or right, and the court may in its discretion make
therein a declaration that he is so entitled, and the plaintiff
need not in such suit ask for any further relief: Provided
that no court shall make any such declaration where the
plaintiff, being able to seek further relief than a mere
declaration of title, omits to do so. Explanation.—A trustee
of property is a “person interested to deny” a title adverse to
the title of some one who is not in existence, and whom, if

in existence, he would be a trustee.
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"Evidence Act, 1872-Sections 107 and 108. Only inference
permissible on the presumption is that the man was dead at
the time when question arose subject to a period of 7 years
absence and being unheard of having elapsed. Onus of
proving that death had taken place at any given point of
time or date since the disappearance or within the period of
7 years would lie on person who stated the claim. Life
insurance policy by husband of respondent was taken in
1986 and then insured was alleged not heard and seen since
July 1988. Claim lodged with appellant insurance
Corporation in 1996 was repudiated on ground that for non-
payment of premium policy lapsed. L.I.C. was justified in

turning down claim by plea that policies had lapsed."

13.2. R00%(2) YA ulail dioR 3541 URIg UAA exlailde
ol oflll Qg IRRAe ddl doll dIRAYER] ol oflonAl ol
lIHER AM1H SIS ofl YSIEl dAIA Adl oliHER YMIH Sie ueW

YsIeHi iRl Y141 AE(6iuH ofl SdH-—09 A8l SEH-0¢
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A0 def oflHER YMH SIE 51dd B 5, ...

"Evidence Act, 1872-Sections 107 and 108. Burden of
proof regarding death of a person-Plaintiff claiming
succession to the estate of one Jagjit Singh being dead-
Burden lies on plaintiff regarding proof of date of death of
Jagjit Singh-High Court holding that as Jagjit Singh was
not heard for more than 7 years, therefore, the date of filing
of the present suit would be considered as date of death of

Jagjit Singh-Whether maintainable in law? (No)."

13.3.  cek(0) AMH (xRUd) Uloll ook AUR Hi URIg
9Ad g4l I 2MRUsICY [Avg 2i211Gal A HlsoliIeS 2RI S

ofl €153 ol YSIEIHI olIHER I¥RUd &IYSIE YSIElall UA—3 A

&5Add B 5, ...

"Now for this purpose so far as Indian Evidence Act is
concerned. Two sections are required to be read together
and they are secs. 107 and 108. They are reproduced as
under:"107. When the question is whether a man is alive or
dead and it is shown that he was alive within thirty years
the burden of proving that he is dead is on the person who
affirms it. 108. (Provided that when) the question is
whether a man is alive or dead and it is proved that he has
not been heard of for a seven years by those who would
naturally have heard of him if he had been alive the burden
of proving that he is alive is (shifted to) the person who

affirms it."
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13.%7. R00¢(0) YA (Hg1A) Ulall ook U3y Hi URlg &Ad
5. lloidRiol [Apg ¢l RI¥Aid Aol @IS PoReH sIulRIal
Altdol Hloid AI(FA AL il Al ofl YSIEIHT olIHER H I
glgfsie ciRdlY Y14l 2B (6 of]l SaH—09 dl sdH—0¢ ol
©RII92 S A€W YSIElol UA—U Hi 6A9A B 3,...

"Section 107 deals with the presumption of continuation of
life, whereas Section 108 deals with the presumption of
death. Section 108 enacts a proviso to Section 107 by
specifying that when a person was continuously absent for
seven years and he was not heard by his friends and
neighbours he may be presumed to have died and the
burden of proving that he is alive shifts on the person that
he is alive. The presumption of continuance of life under
Section 107 ceases at the expiration of seven years from the
period when the person in question was last heard of. The
presumption under Section 107 will apply when the
question is whether a person was alive or dead and not
where the question is whether the person was alive or dead

on a particular date.”

13.U.  R0¢ . A I, g.Ad. (8lgs1e) 3¢ 9av Hi U
eRjd Ylldide HEIRISR YU ([Arg SAS2R, AUHEIYIES ] YSIEIH]
lIHER 2%RId &SI AR YRAd1 A(Efc1u ofl sdH—09 gl

sdH—q0¢ ofl rIYe s3I A€W YSIEll WRI-y Hi &AAd B
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“I am unable to agree with you taken by the trial court that
in the absence of an F.L.R. for any police investigation for
police record for in absence of any public notice, the
presumption under section-108 of the death cannot be
drawn. [ am saying so, because section-108 of the
Evidence Act does not provide any particular procedure to
be followed for the presumption of death. in view of the
presumption of continuance of life it was thought necessary
to provide for the counter presumption whether a person's
death would seem more likely from the nature and
circumstances of the case then the continuance of life. in
such circumstances where person is continually absent from
home for a period of 7 years on hard of by percent none
other than his own family members, who would have
naturally received intelligence from him he is presumed to
be dead. it is a rebuttable presumption the defendant in the
present case as not a period and contested the shoot the
defendant has failed to revert the presumption by leading
any evidence the presumption is embodied in section-108
which is a proviso to Section-107 if a case comes within the

four corners of section 188 it is taken out of section 107.”

ciRARI Yrd1 A& (e ofl sdH-109 A8l SEH—0¢

20RAMss Rdls Ase ofl sdH—3v ofl Wi alad Adl,

q1€lail SISI  dl. 99 — oY —2090 ol A% & diudl 23d D.
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ciRdlA YRrd1 AxBifciud ofl sdH-0¢ ofl AU dl oIHER
Gusieloll Ysiel vAUING s2d Rigidal tla Adl, diElail SISl
diudl Yl dl.ae-ouU-R0%0 ol AY AH YR JRAJeaIE
HlGolCHIg §1301S aliRdlo) RIAd S &Ad &ldig] Hiofl S aigl,
ug; E1d] Elvid sAlofl Ald 9N 42116 &l AH ot (e
HIGolCH1E §1301S of IRAlof] G110 &JA of BIJ AUl AN, AH YollR
wH:Adeciy Hgolold siaois RIAA 3¢ YA eldlg] dojHiol SY
A, A 1 Sléaf Hlold &. H1H, GU HXCiofl UUTall AILR Yl
cioik—a &l 3 dI€loll cR¥RIHI ESRHI AUYIHI 241 B.
Hel oiolR ¥ -

. GUR Hal oioiR— &l Yal oloiR—3 Hi YUl 53 A Yol
Yal oioR-1 &l Yal cioR—3 dI€ldfl dBriHi "esRHI" sAdd
gld, Hal ololR—v 33 dIEl of]l €1dl 2RY HIRUI Yoidfl ElE
ANUYl 6SSER lol 8. ¥, Yal oo ¥ dIEldf] dELIHI &SIRHI
SAYAIHT A1 B Aol Yal oloiR—U A3 oflA Y ofl AL gsH

ool [BAHi SUIHI 241 B,

—igsu: -

> dIg] ol E19] HYR SUIHI 4419 B,

> Rl Yrial AfBfeRkH ol sax-0<¢
BAYIY H¥O AH YolR R(TecHY HigoiHIef
slkols 8l Ald 9 Gwiadl sl elia Hall
A of &1 RIAA 58 A &ldig sAUYIHI
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A1d 8.

> UQUIEIRA H YailR RAdeciY HigolCY SI20iS
ollAlofl Hel 2dofl oiy s3], MWl ol ervidl
SIRIEI ofl Fardlg Yayoiofl Ul oA EIVIE]
518 A1udlell gsH SAIHT A1 .

> Y2SRIA Jldlell u end eflaigdl.

> 854 YYS §SHol1Y E1RY.

8SH AIRAY dl. U< HIB—AMA Aol —2026 ol A%

uedl 2eiddH! did] cinid] @12 s,

dl.a¢—0¥—R0RS (32 Sl.ai6ci2)
220 MIYaldNR. MoAluia Rl RIAG %<
MIYololR
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