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8. We have heard the learned counsel appearing for the appellant as

also the learned counsel appearing for the respondent. The
complainant has alleged that the money (loan) was advanced to the
defendant on 20-05-2006 in relation to which the cheque was issued
to him by the defendant on 16-01-2007. The cheque was for Rs.5
lakhs only, bearing No.822408. It is of great significance that the
cheque has not been disputed nor the signature of the defendant on
it. There has been some controversy before us with respect to
Section 139 of Negotiable Instruments Act as to whether
complainant has to prove existence of a legally enforceable debt
before the presumption under Section 139 of the Negotiable
Instruments Act starts operating and burden shifts to the accused.

Section 139 reads as follows:
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“139. Presumption in favour of the holder-It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque of the nature referred to in Section 138 for the
discharge, in whole or in part, of any debt or other liability.”

9. This Court has held in its three judge bench judgment in

Rangappa v. Sri Mohan, (2010) 11 SCC 441:
“The presumption mandated by Section 139 includes a
presumption that there exists a legally enforceable debt or
liability. This is of course in the nature of a rebuttable
presumption and it is open to the accused to raise a defence
wherein the existence of a legally enforceable debt or liability can
be contested. However, there can be no doubt that there is an
initial presumption which favours the respondent complainant.”

10. Therefore, in the present case since the cheque as well as the

signature has been accepted by the accused respondent, the

presumption under Section 139 would operate. Thus, the burden

was on the accused to disprove the cheque or the existence of any
legally recoverable debt or liability. To this effect, the accused has

come up with a story that the cheque was given to the complainant
long back in 1999 as a security to a loan; the loan was repaid but the
complainant did not return the security cheque. According to the
accused, it was that very cheque used by the complainant to
implicate the accused. However, it may be noted that the cheque
was dishonoured because the payment was stopped and not for any
other reason. This implies that the accused had knowledge of the
cheque being presented to the bank, or else how would the accused
have instructed her banker to stop the payment. Thus, the story
brought out by the accused is unworthy of credit, apart from being

unsupported by any evidence.

AR % sRAIEIRA dHell 221024 @Il dHY AR
dHal Ui SIH Sl &I} Aol dHol UdIR YSUdl &l ol
dxilal GuUIs a3 sl 28 ANA &1y dY e”liddl HIdS—
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Jammu & Kashmir Bank v/s. Abhishek Mittal, 2012 2 Bankmann
494; ofl YSIEIHI UM LA RiLtlid el Adl Ad] s

SIRIEL o1l 5 AS AVialR RUSAA Asal]l dHIH (A1) Uldlall
g2dI2RHI ¥ cRdldl &1, ASYR S U6l A8l dSRUIHI o
A1 Vol As UR dofl A&l soid sAIHI 2419, dl AR
A1 AIUR U doll wdiceidlAigd]l ©esl isdl o9l 5 dall
edRl dHId %33 [dardl dell Uldlall edigiRe] eRUIHi
AId] ol AG el HioldIHi A1 B § cAoS AU W3] SR
RUSAA 1A SWlall URRIHIG AHYY A=A il 1]
IfSd §5d doll A14R ¥ dol wdicierRHie] ©es] s
dls 5 doll tdRl SIA As ANUIAI AHIR] &dl. ASUR
ARIUIA doll LdRl 3] SAJAA As UR A&l Soid sUT U]
AR R Ao RUfSd £dRl 2o (A2l GRAloll MY
ASEH AU 8.

QU.R. Ayl AR Ul A1 A€ BH AU GiHI—E of &ldlg]
& A€ As d AURIIRA sIuEARI £diofl Ysyell Hi2 2110d
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o &ld| oliciddl] sl % &slsd 285 UR did] A5d ofell daey
sRUIEl LdRl ¥ As Y SAIHI A41Ad B dAHi ARV e
ol 5 d As ARNall viidioll oi&fl Adl yel slg dasR
QAdIAHi 2419d o€l AR VS Ud $2d &ldlol] 851sd AllAd
AR AR ARIIA ddall 520l GiUAIY SA] 33| B. AIA,
A€ AUIdoall SIA 21UA S1Eall 285 YN0 2RIA SIS AH2I Y,
2RE GURISA YRl idl Ais € ol Aldigatinlofl (daid
HYGHoll AGERall ISR &dl &) AHal SIuEAR01 ARI UL
ds] As Y AR A1d eldie] MU &g &l
dH d As Jedl LAd &ldigf 2ol dlad oiZl gl edi
HA ARIVIA gRIEI siugA0ll Arfl 284 Ysd] 2410 o
gldio] 285 GUR g &l d A%aNAHI ¢l AN
gozgdozlseoll SAH A3C ¥l AU YXClg] AgjHlol
sRUIElel Vil sl AHYolHi ¥ &I} dal SIRUIF SA o]
ool AR BUR 8, ¥ SRAUIY SAIHI BUR ¥Rl YO
AR AEAR [avsa oflusd & A AN ¢l aaNRIRAAd
gorgdoe Aseofl SAH A3€E @l VU< of AgjHlol §RUIElal]
AHaiHi &l dul AdNHI GuAsd UuT sAT Yxol
sRUIEld] SIuEAR0} olIS] AR] sY &ldig] ¥RNY AHId B gl
AR RAR As ANUA &R RIR SI™UElS ojHIol
sRUIElSll dgeini @ & R 3§ [Axeto] AR a3
YRAR SAIHI A1, dHYy Asai A48l AR o2l ddl sig
[Qottioll Yudl 2% 8AA of &Y Adl A%NHI ASH
ARIIoll 28] d Vsl AA1RAIfl ¥dIreld] ds €13 3 B,
ddl A%NAHI ARIY] A13 SIRIEISRI AAefdlal L] AdANRAAGH
gorgdoe As2ol]l SAH 13 @l 1A YO Gl §AIg] 28 B.
AIH, AR AJs Bull ARG A8la UssRUIHI AH1dd
oiefl d AexiaNai Ul AdANRAGH gorgaloe As2ofl seH 11¢
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a8l A3C HYGloli gjdHlol Geil YR B dal d P
AHRURA gigard A sIUEABWII Edlofl Ysyell U2
ANUA &dl AH Hioldlg] B B. H1H, sRAERA Uldid
HIg@s wdIcerR] Yol s:d 8 al dg AIlddd sd 8 5
dilg] siuEA} AR] AR IR 2dlcuai &g. % 26ec]
ARIVIA 21ud s1¢ AH2 gRAIE] Bde duI sd 8, U
dHi d Aec] S1g visallcHs YAl 2% 52 ai&l. d A%NAi
sRuIEloll YRpAAIZUl AdicatiHIAi dIA w1dd &slsd
sRauI€la 21IRAUIA 31.9,U0,000/— ol As dufla AVl
d &slsa dloldial SIRRIRW B,

Al I3 AsHioll ARVl A8 clicid AH1IRAU] dE SIg di)
d9d o8l 5 dlaid] sy AAos VAcid A1HIGe2 oief]l A1) sl
Aored Y11 2% 5 ot€fl. A1, olHER YMH SIE BRAUI
H¥ol AR A Al A8l ARAVIRA 2dIsd s &1 AR Vs
S SIRIEAR] AR & ¥dIGIER] HI2 AMudIHi 211Ad o1€f] dg
YRAR sl dicier] 2RIloll R &. &idoll 543
AR ¥ oAl ddol 1A & d Ased] saH 3¢ i
AgjHlolal Uisel Sdl ial Hiod ALl s Adl [yl
YRidl o], 241 siHAH ARMIRA ¢l aoNRIAGE gogdoe
Aseoll saH A1¢, 3¢ Yxololl sRAUIE  dEelli
AgHlollal o1 SAl AAINSRS YRIdI %Y 5d o1€ll ol
oA lollg] Visol S o], i1 A%NHI ARIUIA gRUIEA
AN Ais U ol Vs sRAIElA s1uEAw0l Aell ad] 284 U2
AN &ldig] [01:ISULI YAUR YR B. IS U ol AS Ud
s &1 al gRAUIElA AHRUIA atiell Ysdd ol ¥l ¢]
AIANRAE Fogdoz Aseofl SHH 13¢ ofl dHIH dcdl
AlfAdd adi gl AR ¢l ddNRIANGE JorgHoe sl

SAH 13¢ Aodoll Yol SAAlo) YAUR AR 8.
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Ul aoNRIRAGE Jogdoe Aseall saH 3¢ Aol YollHi
sie HI ARMIA A€E Vs slguel Edl § Ao FUIHER]
AEI SAI HIZ AU B 5 3 e ¥ Fdlg] 8 aiel, ug
dofl 21120418 Ul AANRIAGH gogHoe As2ell SHH 3¢
oli JYailofl Ao dcdl 285 Gue] AHIfAAd &I & 5 34 d
8s1sa el €alal Adlol] 28 B. A€ 851Scl 243 AiS 30 ol
As AdIHi AHIA dl SRAIEYIN] VS of.cvrwyA sRAIEA
d¥oll Aos ViIdIHI ¥HI SAUd] AER '§S daiAIglAgce’" ol
2 A9 dl.99,/09,/09F dll A% Ud S 8. RURGIIE
sRAIEIRA AHRAUIA dl.au/o0a/R09F ol AY .4l
A.9l.el asld HRsd  odlAd Hisddd., d Vs
dl.Rr/a0/09U ol diFluial & del sRaigl cadrl d As
dofl SIRUEA0II AHUAIN] E1RAlol AHall Gos AsSIBoeHi
qelggl Hi2 Y. SAIHI AHIAd B. dyHi 285 GuR Y UJd
sRA1€)lol] Aosoll Ais 39 ol e AH] la Adl AJs ''$S
goiAgl2Muce’ oli Ao 419 Ysaell LAl Y2R Ud A
gldiofl eslsd a ddl el shRaidla Aol dos calRl
dl.a3/09,/095 dll A% SAIHI Alddl sRAIE] R
(cl4d 30 [Euofl 2ie2 2@ 3 dl.au/0a/095 ol A%
ARl Ais 33 ofl ¢l aoNRIAGE Jogdoe Aseofl sa
13<(ofl) yxoioll 2Aexp Asdll 2sH0fl HidARll sl ol
W.URe A.91.¢l Hisddd &ldigf ol d ollZld ARl
W %dl AHRMRA e dldlall BSIB %diai U]
AHRIVIA A€ A Yol 284 (ol A+ HATEIHI 21ed 5
oldld Hodloll U [EdAai sRUIElD o USUdl Val
sRAIEla sad a3< () Yot sRuIE sl sRERI B &di
sRAIEIRA slddl] sRAUIE 52 8ldldl] 85ISd Rl 35S GURe]
A1[Ad g1y 8.
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ARV U SAH H¥Gioli ViaHlallo) Vsl Sl YAl %Y o
2 i Yl AR (Aot As2oll s6H A3 Y% 0ofl Iof]
YRAR Hloldlg) B B. ofld. Yl s1 LdRl 006(R)
2.9 2R. WRwo, Yl s1¢, A4 gAHR Auie (A, <
sideReofl YSIEIHI URA 12 ali VHafHIoll SUR 3 ASIY al d
oA lolle] Visal sdlofl ¥dicielR] ARV 5] d dfleid)
A5 d 2431 ([AarddR AUl sAIHI 241d] 8.

para 11- The use of the phrase “until the contrary is proved” in
Sec.118 of the Act and use of the words “unless the contrary is
proved” in Sec. 139 of the Act read with definitions of “may
presume” and “shall presume” as given in Sec. 4 of the Evidence
Act, makes it at once clear that presumptions to be raised under
both the provisions are rebuttable. When a presumption is
rebuttable, it only points out that the party on whom lies the duty of
going forward with evidence, on the fact presumed and when that
party has produced evidence fairly and reasonably tending to show
that the real fact is not as presumed, the purpose of the presumption
is over. The accused in a trial under Sec. 138 of the Act has two
options. He can either show that consideration and debt did not exist
or that under the particular circumstances of the case the non-
existence of consideration and debt is so probable that a prudent
man ought to suppose that no consideration and debt existed. To
rebut the statutory presumptions an accused is not expected to prove
his defence beyond reasonable doubt as is expected of the
complainant in a criminal trial. The accused may adduce direct
evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be discharged
by him. However, the Court need not insist in every case that the
accused should disprove the non-existence of consideration and
debt by leading direct evidence because the existence of negative
evidence is neither possible nor contemplated. At the same time, it

is clear that bare denial of the passing of the consideration and
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existence of debt, apparently would not serve the purpose of the
accused. Something which is probable has to be brought on record
for getting the burden of proof shifted to the complainant. To
disprove the presumptions, the accused should bring on record such
facts and circumstances, upon consideration of which, the Court
may either believe that the consideration and debt did not exist or
their non-existence was so probable that a prudent man would under
the circumstances of the case, act upon the plea that they did not
exist. Apart from adducing direct evidence to prove that the note in
question was not supported by consideration or that he had not
incurred any debt or liability, the accused may also rely upon
circumstantial evidence and if the circumstances so relied upon are
compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of fact,
for instance, those mentioned in Sec. 114 of the Evidence Act to
rebut the presumptions arising under Sec. 118 and 139 of the Act.
The accused has also an option to prove the non-existence of
consideration and debt or liability either by letting in evidence or in
some clear and exceptional cases, from the case set out by the
complainant, that is, the bereavements in the complaint, the case set
out in the statutory notice and evidence adduced by the complainant
during the trial. Once, such rebuttal evidence is adduced and
accepted by the Court, having regard to all the circumstances of the
case and the preponderance of probabilities, the evidential burden

shifts back to the complainant .....

GURlsd YSlElal HlolAe UJUIB) AdI AgjHlollo] Visal S3] A5
Al MIAod oA § F GAIY AHILR AHgjHloflg] Visel
& dg Hleldl AlHIeY offugiial]l HieRl MR Al YRid]

AR U 2 SAUIHT 1A & 5 34 A4YUI dI Ad] Ul
AR y21 288 Gu did] 3d 8 5 54 d Lid AY US.
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gy ollHER YA S1Eall 2023 LiveLaw (SC) 866, CRIMINAL

APPEAL NO.3126-2023, Rajesh Jain versus Ajay Singh ofl ASI€]
il Adll dHi AAY sAdd & 5,

Negotiable Instruments Act, 1881 - Once the presumption under
Section 139 was given effect to, the Courts ought to have proceeded
on the premise that the cheque was, indeed, issued in discharge of a
debt/liability. The entire focus would then necessarily have to shift
on the case set up by the accused, since the activation of the
presumption has the effect of shifting the evidential burden on the
accused. The nature of inquiry would then be to see whether the
accused has discharged his onus of rebutting the presumption. If he
fails to do so, the Court can straightaway proceed to convict him,
subject to satisfaction of the other ingredients of Section 138. If the
Court finds that the evidential burden placed on the accused has
been discharged, the complainant would be expected to prove the
said fact independently, without taking aid of the presumption. The
Court would then take an overall view based on the evidence on
record and decide accordingly. (Para 55)
Negotiable Instruments Act, 1881 - When the Courts have
concluded that the signature in the cheque has been admitted and
its execution has been proved, then the Courts should inquire into
either of the two questions: 1. Has the accused led any defense
evidence to prove and conclusively establish that there existed no
debt/liability at the time of issuance of cheque? 2. In the absence
of rebuttal evidence being led the inquiry would entail: Has the
accused proved the nonexistence of debt/liability by a
preponderance of probabilities by referring to the ‘particular
circumstances of the case? (Para 56)
Negotiable Instruments Act, 1881 - Once the accused adduces
evidence to the satisfaction of the Court that on a preponderance
of probabilities there exists no debt/liability in the manner

pleaded in the complaint or the demand notice or the aftidavit-
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evidence, the burden shifts to the complainant and the
presumption 'disappears' and does not haunt the accused any
longer. The onus having now shifted to the complainant, he will
be obliged to prove the existence of a debt/liability as a matter of
fact and his failure to prove would result in dismissal of his
complaint case. Thereafter, the presumption under Section 139
does not again come to the complainant's rescue. Once both
parties have adduced evidence, the Court has to consider the
same and the burden of proof loses all its importance.(Para 45)
Negotiable Instruments Act, 1881 - The fundamental error in the
approach lies in the fact that the High Court has questioned the
want of evidence on part of the complainant in order to support
his allegation of having extended loan to the accused, when it
ought to have instead concerned itself with the case set up by the
accused and whether he had discharged his evidential burden by
proving that there existed no debt/liability at the time of issuance
of cheque. (Para 62)

Indian Evidence Act, 1872 - Burden of Proof - There are two
senses in which the phrase ‘burden of proof” is used in the
Evidence Act. One is the burden of proof arising as a matter of
pleading and the other is the one which deals with the question as
to who has first to prove a particular fact. The former is called the
‘legal2 burden’ and it never shifts, the latter is called the
‘evidential burden’ and it shifts from one side to the other. (Para
29)

Indian Evidence Act, 1872; Section 101 and 102 - ‘legal burden’
and ‘evidential burden’ - The legal burden is the burden of proof
which remains constant throughout a trial. It is the burden of
establishing the facts and contentions which will support a party's
case. If, at the conclusion of the trial a party has failed to
establish these to the appropriate standards, he would lose to
stand. The incidence of the burden is usually clear from the

pleadings and usually, it is incumbent on the plaintiff or
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complainant to prove what he pleaded or contends. On the other
hand, the evidential burden may shift from one party to another as
the trial progresses according to the balance of evidence given at
any particular stage; the burden rests upon the party who would
fail if no evidence at all, or no further evidence, as the case may
be is adduced by either side. While the former, the legal burden
arising on the pleadings is mentioned in Section 101 of the
Evidence Act, the latter, the evidential burden, is referred to in
Section 102 thereof. (Para 30)
Presumption - Presumptions of fact are inferences logically
drawn from one fact as to the existence of other facts.
Presumptions of fact are rebuttable by evidence to the contrary.
Presumptions of law may be either irrebuttable (conclusive
presumptions), so that no evidence to the contrary may be given
or rebuttable. A rebuttable presumption of law is a legal rule to be
applied by the Court in the absence of conflicting evidence.
Among the class of rebuttable presumptions, a further distinction
can be made between discretionary presumptions (‘may
presume’) and compulsive or compulsory presumptions (‘shall
presume’). (Para 32)
Presumption - The Evidence Act provides for presumptions, which
fit within one of three forms: 'may presume' (rebuttable
presumptions of fact), 'shall presume' (rebuttable presumption of
law) and conclusive presumptions (irrebuttable presumption of
law). The distinction between 'may presume' and 'shall presume'
clauses is that, as regards the former, the Court has an option to
raise the presumption or not, but in the latter case, the Court must
necessarily raise the presumption. If in a case the Court has an
option to raise the presumption and raises the presumption, the
distinction between the two categories of presumptions ceases and

the fact is presumed, unless and until it is disproved. (Para 33)
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sldoll $uHi AHIRAUlol]l siveld] wdicield] oiss] sdlofl 8.
AEIAd A Glloid A19 AsHd RN B 5, U] ARG
gorgdoe Asedl Sddlg) JlofHlol VisollcHS B  idl
AHRIofl Qe Getl 8AA AgiHIolg] visat ARIYIRA dHIA
QisIRAY] UR 28lal AIfAdd sdlgf o1€f] U ASAIall YRV
AIfAd $dIo] 8. %1 § 1 AT ARIUIRA dofl [A0et e
JlofHlolg] Visel Sl Slg uRl Y14l Y S} ofell. Ay
5uofl &slsdl dHy sRIEISI oIdIg YRS Sl
AR 4Rl sRAUIElA AHis 30 dIN As SIRAEAWII £
AHYYI dl A1y FUIGER] A1 ¥dIciER]all Ci1dlofl eRUIEY
S| A1 AUYIHI A1 d &ldiofl eslsa Yraisl Id daey
SIRUEISIA AIERAICHS VHoHIfoid AUl wHoUd YRAUR d
gld dxy 20au(o) W.AYB.gAd. — AA4.Al. -
usuus 2l gRidagHir (. Ay gaRlell ysieldi yeNd
RiLidl yxor AR Uldioll SIg ciRuId YaR s3] ASd
aefl & sieIsiy g Yxol sRAE Yiell Y
Muloso 2A1s MIAdIE] yool Uldlell aiuid sdld s3]
A5d oi®fl R sRUIE ual Uldiell AIAY YRAUR SAIHI
A5A [o19sdl &ldig) HI> Hlold &l AHY ZIRIA SIE YR
AHRIlal dasfldiel sud] ¥ 24 Al AR Ysddial §SH
SAIHI AH1dd & d A2 Id SAIHT A1 &) dai §dAY
SAlg] A2y yelig oiefl. I 2Alaainiel]l 2dld e sl
Rai S1g [Ascu BA) o 8ld4, ([AAY veIYe dfs sl
Gi1dotdRall [Aedial oflo As].ls wyslellua Ao
siéafl gsH siuA A 2dlagiaiefl AlxRJLAL s
3907(3) Hoddofl ld 2118l e 5] cuRANRAA Felid]
8lA Yel ol.q ofl YY1 asRHI 52Ad] el of.2 AHoud ol

HOtoll AU §SH SAIHI 419 8.
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