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8. We have heard the learned counsel appearing for the appellant as
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complainant has alleged that the money (loan) was advanced to the
defendant on 20-05-2006 in relation to which the cheque was issued
to him by the defendant on 16-01-2007. The cheque was for Rs.5
lakhs only, bearing No.822408. It is of great significance that the
cheque has not been disputed nor the signature of the defendant on
it. There has been some controversy before us with respect to
Section 139 of Negotiable Instruments Act as to whether
complainant has to prove existence of a legally enforceable debt
before the presumption under Section 139 of the Negotiable
Instruments Act starts operating and burden shifts to the accused.
Section 139 reads as follows:
“139. Presumption in favour of the holder-It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque of the nature referred to in Section 138 for the
discharge, in whole or in part, of any debt or other liability.”
9. This Court has held in its three judge bench judgment in
Rangappa v. Sri Mohan, (2010) 11 SCC 441:
“The presumption mandated by Section 139 includes a
presumption that there exists a legally enforceable debt or
liability. This is of course in the nature of a rebuttable presumption
and it is open to the accused to raise a defence wherein the
existence of a legally enforceable debt or liability can be
contested. However, there can be no doubt that there is an initial
presumption which favours the respondent complainant.”
10. Therefore, in the present case since the cheque as well as the
signature has been accepted by the accused respondent, the
presumption under Section 139 would operate. Thus, the burden was

on the accused to disprove the cheque or the existence of any legally
recoverable debt or liability. To this effect, the accused has come up

with a story that the cheque was given to the complainant long back
in 1999 as a security to a loan; the loan was repaid but the
complainant did not return the security cheque. According to the

accused, it was that very cheque used by the complainant to
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implicate the accused. However, it may be noted that the cheque was
dishonoured because the payment was stopped and not for any other
reason. This implies that the accused had knowledge of the cheque
being presented to the bank, or else how would the accused have
instructed her banker to stop the payment. Thus, the story brought
out by the accused is unworthy of credit, apart from being
unsupported by any evidence.
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D.Ad.AR. WRwo, AMH s1¢, AAA gHR amie (A, <
sideAall YSIEIHI Ul A9 ol AHojHIall SUR §3] ASIY ol d
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A% d 2431 [QaddR AUl sAIHI 241l B.

para 11- The use of the phrase “until the contrary is proved” in
Sec.118 of the Act and use of the words “unless the contrary is
proved” in Sec. 139 of the Act read with definitions of “may
presume” and “shall presume” as given in Sec. 4 of the Evidence
Act, makes it at once clear that presumptions to be raised under both
the provisions are rebuttable. When a presumption is rebuttable, it
only points out that the party on whom lies the duty of going
forward with evidence, on the fact presumed and when that party has
produced evidence fairly and reasonably tending to show that the
real fact is not as presumed, the purpose of the presumption is over.
The accused in a trial under Sec. 138 of the Act has two options. He
can either show that consideration and debt did not exist or that
under the particular circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man ought to
suppose that no consideration and debt existed. To rebut the
statutory presumptions an accused is not expected to prove his
defence beyond reasonable doubt as is expected of the complainant
in a criminal trial. The accused may adduce direct evidence to prove
that the note in question was not supported by consideration and that
there was no debt or liability to be discharged by him. However, the
Court need not insist in every case that the accused should disprove
the non-existence of consideration and debt by leading direct
evidence because the existence of negative evidence is neither
possible nor contemplated. At the same time, it is clear that bare
denial of the passing of the consideration and existence of debt,
apparently would not serve the purpose of the accused. Something
which is probable has to be brought on record for getting the burden

of proof shifted to the complainant. To disprove the presumptions,
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the accused should bring on record such facts and circumstances,
upon consideration of which, the Court may either believe that the
consideration and debt did not exist or their non-existence was so
probable that a prudent man would under the circumstances of the
case, act upon the plea that they did not exist. Apart from adducing
direct evidence to prove that the note in question was not supported
by consideration or that he had not incurred any debt or liability, the
accused may also rely upon circumstantial evidence and if the
circumstances so relied upon are compelling, the burden may
likewise shift again on to the complainant. The accused may also
rely upon presumptions of fact, for instance, those mentioned in Sec.
114 of the Evidence Act to rebut the presumptions arising under Sec.
118 and 139 of the Act. The accused has also an option to prove the
non-existence of consideration and debt or liability either by letting
in evidence or in some clear and exceptional cases, from the case set
out by the complainant, that is, the bereavements in the complaint,
the case set out in the statutory notice and evidence adduced by the
complainant during the trial. Once, such rebuttal evidence is
adduced and accepted by the Court, having regard to all the
circumstances of the case and the preponderance of probabilities, the

evidential burden shifts back to the complainant ......

GURSA YSIEla HIolRE dAUIR) Adl Aojdlollo] Visal §3 A
A9l iAo ofAI9 5 ¥ UG HIUR AHojdHIollo] ViSal &I &
dg dlaldl A1d10 off€yiiaf] H1eRl YR~ Adl Yrd] ARV
ugl 2% SAIHI AHIAd B § 5H AYI dI dd] ciRUIY AR
U2 285 GUR cIld] 15d 8 5 34 d €lal AY US.

qyHi ol lHER YM1H Siall 2023 LiveLaw (SC) 866, CRIMINAL

APPEAL NO.3126-2023, Rajesh Jain versus Ajay Singh ofl ASI€]
Ldlal Adl dHi Y 8Add 8 5,

Negotiable Instruments Act, 1881 - Once the presumption under

Section 139 was given effect to, the Courts ought to have proceeded

on the premise that the cheque was, indeed, issued in discharge of a
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debt/liability. The entire focus would then necessarily have to shift
on the case set up by the accused, since the activation of the
presumption has the effect of shifting the evidential burden on the
accused. The nature of inquiry would then be to see whether the
accused has discharged his onus of rebutting the presumption. If he
fails to do so, the Court can straightaway proceed to convict him,
subject to satisfaction of the other ingredients of Section 138. If the
Court finds that the evidential burden placed on the accused has
been discharged, the complainant would be expected to prove the
said fact independently, without taking aid of the presumption. The
Court would then take an overall view based on the evidence on
record and decide accordingly. (Para 55)
Negotiable Instruments Act, 1881 - When the Courts have
concluded that the signature in the cheque has been admitted and
its execution has been proved, then the Courts should inquire into
either of the two questions: 1. Has the accused led any defense
evidence to prove and conclusively establish that there existed no
debt/liability at the time of issuance of cheque? 2. In the absence
of rebuttal evidence being led the inquiry would entail: Has the
accused proved the nonexistence of debt/liability by a
preponderance of probabilities by referring to the ‘particular
circumstances of the case? (Para 56)
Negotiable Instruments Act, 1881 - Once the accused adduces
evidence to the satisfaction of the Court that on a preponderance
of probabilities there exists no debt/liability in the manner pleaded
in the complaint or the demand notice or the affidavit-evidence,
the burden shifts to the complainant and the presumption
'disappears' and does not haunt the accused any longer. The onus
having now shifted to the complainant, he will be obliged to prove
the existence of a debt/liability as a matter of fact and his failure
to prove would result in dismissal of his complaint case.
Thereafter, the presumption under Section 139 does not again

come to the complainant's rescue. Once both parties have adduced
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evidence, the Court has to consider the same and the burden of
proof loses all its importance.(Para 45)

Negotiable Instruments Act, 1881 - The fundamental error in the
approach lies in the fact that the High Court has questioned the
want of evidence on part of the complainant in order to support
his allegation of having extended loan to the accused, when it
ought to have instead concerned itself with the case set up by the
accused and whether he had discharged his evidential burden by
proving that there existed no debt/liability at the time of issuance
of cheque. (Para 62)

Indian Evidence Act, 1872 - Burden of Proof - There are two
senses in which the phrase ‘burden of proof” is used in the
Evidence Act. One is the burden of proof arising as a matter of
pleading and the other is the one which deals with the question as
to who has first to prove a particular fact. The former is called the
‘legal2 burden’ and it never shifts, the latter is called the
‘evidential burden’ and it shifts from one side to the other. (Para
29)

Indian Evidence Act, 1872; Section 101 and 102 - ‘legal burden’
and ‘evidential burden’ - The legal burden is the burden of proof
which remains constant throughout a trial. It is the burden of
establishing the facts and contentions which will support a party's
case. If, at the conclusion of the trial a party has failed to establish
these to the appropriate standards, he would lose to stand. The
incidence of the burden is usually clear from the pleadings and
usually, it is incumbent on the plaintiff or complainant to prove
what he pleaded or contends. On the other hand, the evidential
burden may shift from one party to another as the trial progresses
according to the balance of evidence given at any particular stage;
the burden rests upon the party who would fail if no evidence at
all, or no further evidence, as the case may be is adduced by either

side. While the former, the legal burden arising on the pleadings is
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mentioned in Section 101 of the Evidence Act, the latter, the
evidential burden, is referred to in Section 102 thereof. (Para 30)
Presumption - Presumptions of fact are inferences logically drawn
from one fact as to the existence of other facts. Presumptions of
fact are rebuttable by evidence to the contrary. Presumptions of
law may be either irrebuttable (conclusive presumptions), so that
no evidence to the contrary may be given or rebuttable. A
rebuttable presumption of law is a legal rule to be applied by the
Court in the absence of conflicting evidence. Among the class of
rebuttable presumptions, a further distinction can be made
between discretionary presumptions (‘may presume’) and
compulsive or compulsory presumptions (‘shall presume’). (Para
32)
Presumption - The Evidence Act provides for presumptions, which
fit within one of three forms: 'may presume' (rebuttable
presumptions of fact), 'shall presume' (rebuttable presumption of
law) and conclusive presumptions (irrebuttable presumption of law).
The distinction between 'may presume' and 'shall presume' clauses is
that, as regards the former, the Court has an option to raise the
presumption or not, but in the latter case, the Court must necessarily
raise the presumption. If in a case the Court has an option to raise
the presumption and raises the presumption, the distinction between
the two categories of presumptions ceases and the fact is presumed,
unless and until it is disproved. (Para 33)
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