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APPRECIATION OF ORAL EVIDENCE

25. The appreciation of ocular evidence is a
hard task. There is no fixed or straight-
jacket formula for appreciation of the ocular
evidence. The judicially evolved principles
for appreciation of ocular evidence in a
criminal case can be enumerated as under:

“I. While appreciating the evidence
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of a witness, the approach must be
whether the evidence of the witness
read as a whole appears to have a
ring of truth. Once that impression is
formed, it is undoubtedly necessary
for the Court to scrutinize the
evidence more particularly keeping
in view the deficiencies, drawbacks
and infirmities pointed out in the
evidence as a whole and evaluate
them to find out whether it is against
the general tenor of the evidence
given by the witness and whether the
earlier evaluation of the evidence is
shaken as to render it unworthy of
belief.

If the Court before whom the witness
gives evidence had the opportunity to
form the opinion about the general
tenor of evidence given by the
witness, the appellate court which
had not this benefit will have to attach
due weight to the appreciation of
evidence by the trial court and unless
there are reasons weighty and
formidable it would not be proper to
reject the evidence on the ground of
minor variations or infirmities in the
matter of trivial details.

When eye-witness is eXamined at
length it is quite possible for him to
make some discrepancies. But courts
should bear in mind that it is only
when discrepancies in the evidence of
a witness are so incompatible with the
credibility of his version that the court
is justified in jettisoning his evidence.

IV. Minor discrepancies on trivial matters

not touching the core of the case,
hyper technical approach by taking
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sentences torn out of context here or
there from the evidence, attaching
importance to some technical
error committed by the
investigating officer not going to the
root of the matter would not
ordinarily permit rejection of the
evidence as a whole.

V. Too serious a view to be adopted on
mere variations falling in the
narration of an incident (either as
between the evidence of two
witnesses or as between two
statements of the same witness) is an
unrealistic approach for judicial
scrutiny.

VI. By and large a witness cannot be
expected to possess a photographic
memory and to recall the details of an
incident. It is not as if a video tape is
replayed on the mental screen.

VII.Ordinarily it so happens that a witness
is overtaken by events. The witness
could not have anticipated the
occurrence which so often has an
element of surprise. The mental
faculties therefore cannot be
expected to be attuned to absorb the
details.

VIII. The powers of observation differ
from person to person. What one may
notice, another may not. An object or
movement might emboss its image on
one person's mind whereas it might
go unnoticed on the part of another.

IX. By and Ilarge ©people cannot
accurately recall a conversation and
reproduce the very words used by
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them or heard by them. They can only
recall the main purport of the
conversation. It is wunrealistic to
expect a witness to be a human tape
recorder.

X. In regard to exact time of an incident,
or the time duration of an
occurrence, usually, people make
their estimates by guess work on the
spur of the moment at the time of
interrogation. And one cannot expect
people to make very precise or
reliable estimates in such matters.
Again, it depends on the time-sense
of individuals which varies from
person to person.

XI. Ordinarily a witness cannot be
expected to recall accurately the
sequence of events which take place
in rapid succession or in a short time
span. A witness is liable to get
confused, or miXxed up when
interrogated later on.

XII. A  witness, though  wholly
truthful, is liable to be overawed
by the court atmosphere and the
piercing cross eXamination by
counsel and out of nervousness mix
up facts, get confused regarding
sequence of events, or fill up details
from imagination on the spur of the
moment. The sub-conscious mind of
the witness sometimes so operates
on account of the fear of looking
foolish or being disbelieved though
the witness is giving a ruthful and
honest account of the occurrence
witnessed by him.

XII. A former statement though
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seemingly inconsistent with the
evidence need not necessarily be
sufficient to amount to contradiction.
Unless the former statement has the
potency to discredit the later
statement, even if the later
statement is at variance with the
former to some extent it would
not be helpful to contradict that
witness.” [See Bharwada Bhoginbhai
Hirjibhai v. State of Gujarat 1983 Cri
LJ 1096: (AIR 1983 SC 753) Leela
Ram v. State of Haryana AIR 1995
SC 3717 and Tahsildar Singh v. State
of UP (AIR 1959 SC 1012)]

When the evidence of an injured eye-
witness is to be appreciated, the under-
noted legal principles enunciated by the
Courts are required to be kept in mind:

(a) The presence of an injured eye-
witness at the time and place of the
occurrence cannot be doubted
unless there are material
contradictions in his deposition.

(b) Unless, it is otherwise established by
the evidence, it must be believed
that an injured witness would not
allow the real culprits to escape and
falsely implicate the accused.

(c) The evidence of injured witness
has greater evidentiary value and

unless reasons eXist, their
statements are not to be discarded
lightly.

(d) The evidence of injured witness
cannot be doubted on account of
some embellishment in natural
conduct or minor contradictions.
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(e) If there be any exaggeration or
immaterial embellishments in the
evidence of an injured witness, then
such contradiction, eXaggeration or
embellishment should be discarded
from the evidence of injured, but not
the whole evidence.

(f) The broad substratum of the
prosecution version must be taken
into consideration and discrepancies
which normally creep due to loss of
memory with passage of time should
be discarded.

In assessing the value of the evidence of the
eyewitnesses, two principal considerations
are whether, in the circumstances of the
case, it is possible to believe their presence
at the scene of occurrence or in such
situations as would make it possible for
them to witness the facts deposed to by
them and secondly, whether there is
anything inherently improbable or
unreliable in their evidence. In respect of
both these considerations, circumstances
either elicited from those witnesses
themselves or established by other evidence
tending to improbabilise their presence or
to discredit the veracity of their statements,
will have a bearing upon the value which a
Court would attach to their evidence.
Although in cases where the plea of the
accused is a mere denial, the evidence of
the prosecution witnesses has to be
examined on its own merits, where the
accused raise a definite plea or put forward
a positive case which is inconsistent with
that of the prosecution, the nature of such
plea or case and the probabilities in respect
of it will also have to be taken into account
while assessing the value of the prosecution
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evidence.

(23) 211 sIA Y YAA  YRIdlg] HYRAISo Sl usdl  YRIdlall

HAisolal dald] Hecdofl cricided] AT 5] 243 %33] ¢ial 8. ciRdl
AR dAaHl  YRAdIoll  HEUISo  HIZ SIRIEI Rl U
SIg Ad Ao (a1 olefl. Yidio] YeUise sd] Ad Y d €38
s2afl &slsdl 2ial AN WR AUR]d &l 8. YRIdloll YEiSolofl
AR, IR Yrrdl Al&lciuHell sad-3 Hi weidd Ailcid,
oll AIlGid a8l [Ciot A1fGid ofl UIVAI WR A18R]d 8. eiRdIY Y14
AeloiuHol  sAH—0q  vad  sdH-02  AllCidlel oIl
Aal A1fSdlall Al Sloll BUR 8, d GlIoid U2 USII UIS 8. ¢iiRdl
WidI AlE (Al saH—09 Hxol, "AIlGIdloll o] F AH Red]
gy 5 dal uldullea sdl eslsdidfl 21l 21Rdca Gur 21181R]d
SIS &8s YUl YdIGER] (AN SIg ofly cuRjIEU SAAT A1, d]
dol Aifoid 52g us § d &slsdl 2ARdcaHl 8. ciRdl Y14l
Ale ool saH-202 HYxoi Al SIg uasR dsell yridl
AIUUIHI of HIRUT &1 dl ¥ RS [o1vgnN %14 dH &1) dall GUR €1
AHYdl sRigieldi AllCidloll oflal 8." A€ AUl Yo SIYER]
sIFdIglHi YRidlall ol s31AIE U2t GuR 28d] 8. $3UIE U Uldidl
8slsdl Qs uR 8lal AIfcid sdlidfl el &8, ¥y AIRAAUIA Uldidll
GiAIYHI §8d A[Addlell AsAdl eafadiofl sy 8. 1 suleue
Uldllell 54 [01:ISURT YAUR $41H1 [oivg: %14 dl dofl A&l dicd
ARl HOYIUI &R &, GURISA H¥Giall SIRIEI0T U&IIMUA [Rieg

dl Aod sIcall SHHI YRIdIo] HERUISel SAUIHI 2A419d .
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qgii, ciRdlY £s 2iladld] sdH-vE<(S) H¥oiall 2odl SUR Alolld

&AM 2ARIR d A3 SlIHER YRId &lg5IE LRI Indrasing M.Raol

Versus State Of Gujarat (1999 (0) AIJEL-HC 205094¢ dll ?ASIEIEHi

8AAd 8 5,

“12.....Whether such solitary incident can be considered to be
the cruelty or harassment envisaged by Sec. 498-A of Indian
Penal Code is the question posed for consideration. As made
clear, hereinabove, every act of cruelty or harassment is not
made a crime under Sec. 498-A. The prosecution has to, as
made clear hereinabove, establish that the cruelty or
harassment was unabated, incessant and persistent and being
grave in nature unbearable; and the same was with the intention
to force the woman to commit suicide or to fulfil illegal
demand or dowry of the husband or her in-laws. At this stage,
reference of two decisions may be made. The High Court of
Bombay has also taken the same view in the case of Sarla
Prabhakar Waghmare V/s. State of Maharashtra 1990 Cr. L. J.
407 observing that every harassment or every type of cruelty
would not attract Sec. 498-A. It must be established that
beating and harassments was with a view to force the wife to
commit suicide or fulfil illegal demands of husband or her in-
laws. The Supreme Court has also taken the same view in the
case of State of Maharashtra v. Ashok Chotelal Shukla, (1997)
11 SCC 26 observing that the prosecution has to establish that
the accused committed acts of harassment or cruelty as
contemplated by Sec. 498-A, and such harassment or cruelty
must be the cause forcing the wife to commit the suicide. What
can be deduced from these authorities is that a solitary incident
cannot be interpreted to be the sufficient evidence of cruelty or

harassment attracting Sec. 498-A because in that case,
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incessant, persistent and sufficiently grave cruelty as is likely to
drive the woman to a point of desperation leaving her with no
option except to think about suicide will be absent. In other
words, a single incident will not incite a woman to commit
suicide the improvident act, believing that life is now not worth
living. Even if in some case it incites, the same will not attract
Sec. 498-A as persistency or incessancy will be lacking. The
section when envisages that cruelty or harassment must be
unabated continuous or recurring and unbearable, one or two
incidents casually taking place, may therefore, attract another
penal provisions of I. P. Code, but will not attract Section 498-
A of Indian Penal Code. What is further necessary may be

elucidated.

MAHALAKSHMI & ORS. V. THE STATE OF
KARNATAKA & ANR., CRIMINAL APPEAL NO.
494 /2023 the hon’ble supreme court held that One
instance unless portentous, in the absence of any
material evidence of interference and involvement in
the marital life of the complainant, may not be
sufficient to implicate the person as having committed

cruelty under section 498A of the IPC.

g, olIHER JANRUd 81FS5IE £dR| State Of Gujarat Versus
Babubhai Hardas Modhvadiya (2007 (0) AIJEL-HC

220962) ol YSIEIHI &AAA & 3,

“23. For the prosecution to bring home the charge
under Section 498A of the Indian Penal Code, it has
to be proved that the woman is subjected to “cruelty’
which has been defined to mean any wilful conduct
which is of such a nature as is likely to drive the
woman to commit suicide or to cause grave injury or

danger to life, limb or health (whether mental or
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physical) of the woman.... In the case on hand, there
is not an iota of evidence that the respondents
subjected the deceased to cruelty of the nature as
described above. In fact, the evidence is to the
contrary. Similarly, for the prosecution to prove the
charge under Section 306 of the Indian Penal Code,
there must be evidence on record to show that soon
before the incident there was harassment of an
incessant, persistent and unbearable nature to the
deceased at the hands of the accused persons which
could have led the deceased to commit suicide.
Section 107 of the Indian Penal Code deals with
abetment and in order to constitute this offence, the
following ingredients, namely (a) instigation to
commit the offence, (b) engaging in conspiracy to
commit the offence and, (c) aiding the commission of
the offence, have to be present. It, therefore,
necessarily follows that there should have been
some active suggestion or support from the accused
persons to the deceased for the commission of the
offence by their acts or omissions or some kind of
instigation or provocation. In Ramesh Kumar V/s.
State of Chhattisgarh, 2001 9 SCC 618, “instigation'

has been described as under:

AIH, GURIsd sigall Ysiel Hl vAla Alesiia il Adi
$3IE Ul A &slsd YRUR sdldfl % & 5 AR &RI Y SIef
gR1eydse] ddol sAIHI AA1dg § ¥ ddaiell URRIA sAUIEIC
AHICHERI! $A1 VRIY A1 Uldiofl dal dicflR g ugiuUIs 24l
el IFRail SIS AHIUUA] § ARIYA G1AHT Y54l VRA &l &l
AHYY| A RIMIol] A81uEAR ofl HivreNA] Y3 5241 A1R> 31AIElA 2112
AUNYYIHI A1dd 8. A1H, GURSd Slajell Ysiel HI wAMd Alesid
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3¢l 3l Elstla agal g SkRil A1), R—IRGIE A AHI¥all HIRIRA)A
Al clieid did sl UG AHIFoll HIRRNIA A ¥RIAd § il
AR HIYICIR HIRIRA & AHgl SY YR ollb. RIRGIE GIR HIRA
HIF €lsd] 216 Agal €R AAA UG RIRGIIE URl SIef [GRISN of| Ydi
HiA €ls?A eiddll sdluie l...” 21ell 2ue g1 & 3 eiddl
sRale o gy Fedl Hisl AdIHi AH1dd & ol gRAIEIRA Uldid]
Gilofldi Hls] SRAUIE Ul 249 S AP sREI YeNd d A9
W19 A ol€fl. M Hiledl 21891d ofltdidi AR yel [Adot &
a2l Adl [Adol gl 12 AdINSIRS YR SAUIHI of A41d dl d SR
sRaie aNsdla sl 2Hidl gl agl dsldderial uwidl 2d
Asiadidi iddl &l dg Hisidl HI2 sRel el A5 8. IR dicllR
3Jo&l Glol IR SIEY SIREI YoR Al ASIRUE Slofl 14 §. A1 YdIRA]
sRa1e uet dl i s3la Hilsd]l A1UciR 2udial] 28 8. [Adc &
HI2 diyol]l sRel slAd &R Al [Adcioll SRV 5l dRIYdT U 24242
ad] at®f]. 241 SIA olIHER AUIRU HEIAd I (G114 HUIHI 2419 dl-
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Palani v. State of Tamil Nadu, Criminal Appeal
No.1100 of 2009, The Supreme Court has observed
that even a long delay in registration of First
Information Report (FIR) can be condoned if the
witness has no motive for falsely implicating the
accused.

State of AP vs.M.Madhusudhan Rao, reported in
(2008) 15 SCC 582, at para 30 has held as follows:
“30. Time and again, the object and importance of
prompt lodging of the first information report has
been highlighted. Delay in lodging the first
information report, more often than not, results in
embellishment and exaggeration, which is a
creature of an afterthought. A delayed report not
only gets bereft of the advantage of spontaneity, the
danger of the introduction of a coloured version, an
exaggerated account of the incident or a concocted
story as a result of deliberations and consultations,
also creeps in, casting a serious doubt on its
veracity. Therefore, it is essential that the delay in
lodging the report should be satisfactorily

explained.”

el 2ure iy B 5 slRAIElA sidd slrue A gy Fed] Hig)
AIVA O Al AER sRAIE HIS] AUl 443 S1g A1 s1REI 5RAIEIA
uldiofl yotiefl § sRauIEHT ¥RNdAd ofel.

Al SIA AER SAoll 2AH2 &SIsd AUIHI 1A dl HE SAHHI AICHIRIH
AMYRIH Aol d  shauglol MAdl &.24a 2A18E  ¥uH|of
AlcHRIH Aloll A sRAUIEG oigal B. A1 sIA sRAIE] ud sRAIEa
AHaidi Uldlell Adl ol Gigeial dURIA 8&. dyAi sARUIE] Uldla]

yollofldi Ad] eslsa wLd & 3,"A@ell @A Uiy 9y ysdl dl.
RE.¥.U¢ ol AY¥ olISAwll HollNGHR sl Alofl A1 AIHIDS
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gicai 21l Zedls dir dAd eldid A1 H1g eiesiddl &dl a

diss] 93 HIR HIRdI &dl. GiUIYU EURI 818 €RJIHI AH1Ad B2

duidi sRUIE] A sslsdall ISR SR B 3,311 2RI divi 2|0l
qeR Aol &1%d] Hi UAA al. ARE 2AW1A ¥LId B 3
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YA d 2469 ol A LRl ANAIHT A1Ad ol€fl. olIHER AR
Aeldd %Rl ACHIN GUPTA VS STATE OF HARYANA &

ANR. ( CRIMINAL APPEAL NO. 2379 OF 2024 ) AIudIai
AHIAd YsIEla Lala dlE. 2113, Gidall 341 8% iddll SIS HidIEl]
SAIHI AHIAd &1 5 ARIIA o slef €8 AIUdIHI H1dd 8l1” A
el Adg oiefl 5 HRVIAIA gRuIEla SIS HIR HRA &ly dg uel
seng AHidg oiefl.

AUIH, BWRIsd UAUT sAT 2AoRAR STNUIEl Uiall LRl ARIUIRA 410 ¥
AIAUI SUIHI A19d 8 d 412Ul HioflISIA dH ol€ll. dggHi Rl
s Aeldlol saH-scc(s) a2l GWRIsd YSIEIHI A1 2oal Alofld
SUR Hloll AsIU d Rieglia &lial Adl uel s1u1€1A daofl gotiofla]
gul oA A RAldA ek YA AN ol agai
A ILAl.sar—vec(s) Yxolall ol AR ¥ Alcfld Hidl s
WU 1A A¥RUIHI 1A 8l d I Add Vol AU &I,
Aol A ol Adl il AudiHl A1dd el 5 Y] Sig 2]
UIcCHERI Al WY AHYYl dl sAIElall 4201 Adl &l
dal 5 sARAIElA ectiviell I [Aesa § (sHd] ¥1dleiaIR] Higdll slef
Aslofoll iGN W 83 A HIZ AUUUIHI A1dd BRI AIH, Al
SIA AR GUASA YUl SAT AR Al SIA dURAYIHI A19d
sAUIElel & AIBES Wil [AuiquIa YRlidl of &, AHY
sAlAIEU! EURI A1 SIHall ARIUIATA 41 SIHall sAUIElA RleIyds
A1 dicHecAl SUI WM YAl Uldloll ¥idal dieflR gl
UgiAIS 5 2RRall SIY AUJYY § RI™UA GAHI Y5 ddl 2Add

dell 6ol oM Adl SIS AIRA AINA 81— AUl ARIUIA
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