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44. Although a presumption under Section 29 of
the POCSO Act arises and it is presumed that the
accused has committed the offence for which he is
charged under the said Act, unless the contrary is
proved, such a presumption cannot be absolute.
Therefore, there can be no doubt about the
proposition that no presumption is absolute and

that every presumption is rebuttable.
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38. The use of expression “unless the contrary is
proved” appearing in section 29 makes it clear
that the presumption raised under this section is

rebuttable. A rebuttable presumption can be raised

only when the foundational facts constituting the

offence are established by the prosecution. In a

criminal trial, the burden of proving everything
essential to the establishment of the charge
against the accused always rests on the
prosecution, as every man is presumed to be
innocent until the contrary is proved. In a case
where an offence is committed against a child,
having regard to the very nature of the offence
where it is difficult for the prosecution to prove
the facts and circumstances in which the offence
had taken place, the Act has cast the burden on the
accused to prove the facts within his knowledge
as it is easier for the innocent accused to produce
evidence contrary to the case proved by the
prosecution. This 1is called reverse burden
whereby the burden is shifted to the accused to
disprove the facts established by the prosecution.

The question of discharging the reverse burden by

the accused would arise only when the initial

burden cast on the prosecution is discharged to the

satisfaction of the court. Therefore it follows that

without the proof of basic facts constituting the

offence charged against the accused, the accused
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cannot be called upon to disprove the case of the
prosecution.
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14. In view of the aforesaid provision for reverse

burden cast upon an accused, the natural question

which will arise, in such cases, is to what extent

the prosecution will be required to prove the

charge against the accused. Because of the reverse

burden imposed upon an accused charged of

certain _offences mentioned in the Act, is the

prosecution still obligated to prove the charge

against the accused beyond all reasonable doubts

or is the charge to be proved on the basis of

preponderance of probability or is the prosecution

to make merely a prima facie case, since the

wording of Section 29 is that once a person is

prosecuted for any offence under Sections 3, 5, 7
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and 9 of the Act, the Special Court shall presume
that such person has committed the said offence

unless the contrary is proved ?

Accordingly, the Court has to examine the degree
of the onus cast upon the prosecution to prove the
case against an accused under this Act and the
corresponding degree of onus on the part of the
accused to discharge the reverse burden of

proving his innocence.

15. The answer to this, however, is not as simple
as it may appear to be, for the reason that the
maxim that an accused shall be presumed to be
innocent until proven guilty and the charge must
be proved beyond reasonable doubt, is part of the
classical legal legacy and now so deeply
entrenched in the jurisprudence of societies
governed by rule of law. In view of the above
long held legal tradition, the burden on the part of
the prosecution to prove the case against an
accused under the Act and the corresponding
burden of the accused to discharge the

presumption placed upon him is to be examined.
XXXX

35. In the opinion of this Court, there would be a
paradigm shift in the matter of burden of proof
and the degree of proof because of the stringent

provisions of the POCSO Act. Unlike other
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statutes, some of which have been already
referred to above, Section 29 of the Act does not
speak of proof of any foundational fact before the
Court presumes that the accused is guilty of the
offence. What Section 29 provides is that the
presumption will come into operation, as soon as
a person is prosecuted for committing or abetting
or attempting to, any offence under Sections 3, 5,

7 and 9 of the Act. In other words., what is

required before presumption operates under the

Act is that, the person must be prosecuted.

XXXX

46. It is to be noted that neither the POCSO Act
nor the CrPC defines as to the meaning of the
words "prosecuted" and when a prosecution can
be said to commence. Under the circumstances, as
to when a person is prosecuted or when the
prosecution commences has to be understood in
the context of the Act and the provisions of the

CrPC. As discussed above, it can be said that that

a trial commences not from the date of filing of

FIR or the charge-sheet or taking of cognizance
by the court but from the stage of framing of

charge. Prosecution can thus be said to commence
from that stage when the court starts applying its
mind regarding the culpability of the accused, that
is, when the proper judicial consideration of the

guilt or otherwise of the accused begins.
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XXXX

49. Presumption under Section 29 being a legal
presumption. If the aforesaid literal interpretation
is to be adopted, it will start operating the moment
a person is prosecuted which is understood to
commence with the framing of charges, without
there being any recording of evidence, other than
the records produced by the prosecution for the

purpose of framing of charge. If it is held to be so,

obviously, it will lead to serious prejudices

against innocent persons who may be falsely

implicated merely on the basis of the materials at
the stage of framing of charge, and thus be

saddled with the onerous burden of proving

himself innocent. Neither common-sense nor law

contemplates such a situation. Such a position

would be untenable and impermissible in the light

of the law discussed above and will also fall foul

of the Constitution. The prosecution needs to do

more than merely filing the charge-sheet which

merely indicates prima facie case against the

accused.

As such, this literal interpretation is to be
eschewed. Yet, at the same time the language of
the statute ought to be also given effect to, as the
statute had been specifically enacted to deal with
increasing and rising heinous crimes committed

on helpless and vulnerable children. Thus, a more
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pragmatic and workable meaning has to be

assigned to the provision of Section 29 of the Act.

50. It goes without saying that when a person is
brought to trial, there must be cogent material
evidences against him as gathered during the
investigation, which would constitute a prima
facie case against the accused, on the basis of
which the charge is framed. However, merely
because a prima facie case has been made out
against the accused and the accused is charge-
sheeted, it cannot be the basis for drawing a
presumption of guilt against the accused as also
held in Amit Kapoor (supra). There must be
cogent and relevant materials and evidences of a
high probability indicating commission of such
crime by the accused so as to avoid any innocent
person being hauled up in a criminal trial. At the
same time, if during the trial the prosecution is
able to prove the case against the accused beyond
reasonable doubt, there would be no need to apply
the principle of presumption against an accused as
mentioned in Section 29 of the Act, in which
event, Section 29 would become redundant, which

is not contemplated under the Act.

Hence, for the purpose of POCSO Act, for the
presumption to come into play, at the stage of
filing of charge-sheet, a person cannot be said to

be prosecuted. It is only after the cogent evidences
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have been adduced by the prosecution that the

accused can be said to be prosecuted for the

purpose of invoking the legal presumption under

Section 29 of the Act. Presumption will start

operating only on the conclusion of the recording

of evidence of the prosecution when the

prosecution is able to make out a highly probable

case on the basis of preponderance of probability.

61. It may be noted that if the prosecution has to
prove the charge against the accused beyond
reasonable doubt in cases under the POCSO Act,
there would not be any need to provide for the
provision of presumption of guilt. This legal
presumption of guilt has been incorporated by the
Parliament in the statute considering difficulties
faced by the investigating authorities sometimes
in marshalling all the relevant evidences in order
to nail the culprit where there is otherwise
overwhelming inputs about the crime being
perpetrated by the accused, but may fall short of

some evidences to prove the case beyond

reasonable doubt. The statutory presumption

under Section 29 of the Act thus gives a cover to

the prosecution for any lacuna or deficiency it

may have. But for the presumption of guilt

provided under Section 29 of the Act, the

prosecution has to prove the foundational facts

against an accused on the basis of proof beyond
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reasonable doubt. However, it must be also

clarified that in a proceeding under POCSO Act,

such lacuna or shortcoming which may be present

in_the prosecution case must not be of such a

fundamental nature which goes to the root of the

prosecution case. For, in such an event, because

of lack of such important evidence or ingredient
and existence of such fundamental lacuna, it may
not be even possible to establish the charge on
preponderance of probability and draw legal
presumption of guilt against the accused. The
legal presumption provided under Section 29
cannot be the panacea for all the loopholes of the

prosecution. The lacunae or the loopholes, or the

deficiency, therefore, must not be of a

fundamental nature which renders any charge

untenable.

66. Thus, by following the above well settled
legal position, it would be correct to say that in a
proceeding against an accused under the POCSO
Act for committing or abetting or attempting to
commit any offence under Sections 3, 5, 7 and 9

of the Act, it would suffice, if the accused is able

to prove his innocence on the basis of

preponderance of probability.

Yet, this principle is not absolute, in view of
Section 30 of the Act, if it relates to proof relating

to culpable mental state on the part of the accused,



JUDGMENT

21 Spl. Pocso Case No.02/2025

which the court may presume. The accused, if he

has to prove the absence of culpable mental state

has to prove it beyond reasonable doubt and not

based on preponderance of probability.

71. In the light of the discussions above, the
following legal positions emerge in any

proceeding under the POCSO Act.

(A) The prosecution has to prove the foundational

facts of the offence charged against the accused,

not based on proof beyond reasonable doubt, but

on the basis of preponderance of probability.

(B) Accordingly, if the prosecution is not able to

prove the foundational facts of the offence based

on preponderance of probability, the presumption

under Section 29 of the Act cannot be invoked

against the accused.

(C) If the prosecution is successful in establishing

the foundational facts and the presumption is

raised against the accused, the accused can rebut

the same either by discrediting the prosecution

witnesses _through cross-examination or by

adducing his own evidence to demonstrate that

the prosecution case is improbable based on the

principle of preponderance of probability.

However, if it relates to absence of culpable

mental state, the accused has to prove the absence
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of such culpable mental state beyond reasonable

doubt as provided under Section 30(2) of the Act.

(D) However, because of legal presumption

against the accused, it may not suffice by merely

trying to discredit the evidence of the prosecution

through cross-examination, and the defence may

be required to adduce evidence to dismantle the

legal presumption against him and prove that he is

not guilty. The accused would be expected to

come forward with more positive evidence to

establish his innocence to negate the presumption

of guilt.

BH, AHER dMls1d] sIEsle-l sAUL Horel sRaule uel Uil
S5l Aetianldl Unodidl AR YRAR S7l-l & & i
ol sRuieuat wHl sSlsdl dcta-l ueadi-l AR
YaR S3| -l A5 cl UisAL 2se-l seH-e Yool 2gHIA
AL Vilag el 244 o8l sRueust urnl sslsdl Yrar
S AS dl UlsAL Aserl se-e Yowol] 2gHIA BHAM]
2Ld 8 2t R Actla-l wotadi-l Rigid 2uaR sRule
ugddl ASEl Betz durt 83 d-dl ggoulld w(dsau-l
ol vdl ARMME YRidl 7y s3A sRUE ueHl SA
HIAALARLS AL Sl dg oldlell SeH-€E Yogolrl BigHire vis
SA AS O, WUR seH-30 | Pl Howel RN el
HIARISAL eRlddL A &dl dg dleyoll 2ist RELAULL YaR 3
g1l HIA RISl 24911 ML Lis 53 AS V. dH O, SeH-
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YsleMi sAdd 8 5,

"12. ..........The burden resting on the accused
person in such a case would not be as light as it is
where a presumption is raised under S. 114 of the
Evidence Act and cannot be held to be discharged
merely by reason of the fact that the explanation
offered by the accused is reasonable and probable.
It must further be shown that the explanation is a

true one. The words "unless the contrary is

proved" which occur in this provision make it
clear that the presumption has to be rebutted by

'proof _and not by a bare explanation which is

merely plausible. A fact is said to be proved when

its existence is directly established or when upon
the material before it the Court finds its existence
to be so probable that a reasonable man would act
on the supposition that it exists. Unless, therefore,
the explanation is supported by proof, the
presumption created by the provision cannot be

said to be rebutted."

AHER AARU Aeldd dH-Al BURISd YSIEHT URAUA $d

& 8, BUR SRUEL BoIUSHIHL " unless the contrary is
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proved " Aoeld Aoy SAML wldd S AUR 4Ll

UM VIS HIAL v RURALRIL ], URd YRiaeil o A 21s.

-

AHER Bl SIESSIE

EN

dH-l 2019 (3) GLH 741 Laljibhai
Kadabhai Algotar (Scheduled Caste) Versus State

of Gujarat -l YsleHi ldd & 8,

7.5. Once the foundation of the prosecution case

is laid by leading legally admissible evidence, it

becomes incumbent on the accused to establish

from the evidence on record that he has not

committed the offence or to show from the

circumstances of a particular case that a man of

ordinary prudence would most probably draw an

inference of innocence in his favour. The accused

may achieve such an end by leading defence

evidence or by discrediting prosecution witnesses

through effective cross-examination or by
exposing the patent absurdities or inherent

infirmities in their version by an analysis of the

special features of the case. However, the

aforesaid statutory presumption cannot be read to

mean that the prosecution version is to be treated

as gospel truth in every case. The presumption

does not take away the essential duty of the Court
to analyze the evidence on record in the light of
the special features of a particular case, e.g. patent
absurdities or inherent infirmities 1in the

prosecution version or existence of entrenched
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(W)

enmity between the accused and the victim giving
rise to an irresistible inference of falsehood in the
prosecution case while determining whether the
accused has discharged his onus and established

his innocence in the given facts of a case.
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