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o1&l dofl AUT sl 249116 241 SI1A oliH YW SIE Al oY
qs] Aelddloll Ysieldi MU s2d [[edia €a1a Al
AIYYS B,

In the matter between M /s Prajapati Oil Industries
through owner Rameshbhai V/S State of Gujarat
reported in 2004(1) GLH Pg.365, Hon'ble Gujarat
High Court has held that, as soon as a cheque is
issued in favour of a party the presumption is
that, it is issued against consideration. The
burden to rebut this presumption is on the person
who issues the cheque. In absence of such
rebuttal it can not be said that cheques were
without consideration. Also, Hon'ble Gujarat High
Court in para—-25 of its judgment held that, on a
bare reading of Section—138 of the act it is clear
that as soon as cheque is produced of record, a
presumption will arise about the consideration
that the negotiable instrument concerned was

made or drawn for consideration.
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In the matter between Mangubhai
Mansukhram Pandya V/S Pranjivan
Trubhovandas Purohit, reported in 1991 (2)
GLH Pg.65 Hon'ble Gujarat High Court has
held that, section—118 of the N.l.Act raises a
statutory presumption that,

- There was consideration for every negotiable
instrument. This presumption continues until
itis rebuttal.

- Onus of proof that there was no
considerationison the defendant.

- Intial burden lies on the plaintiff to prove
execution of the pronote. But once the
burden discharged court has to raise the
statutory presumption.
dlHeR YMlH sieé  Bharat Barrel And Drum

Manufacture Company LTD V/s Amin Chand

Payrelal, 1999 (3) SCC 35 ofl Ysieldi uMld sd 8

%, The Bare denial of the passing of the

consideration apparently does not appear to be

any defence. Something which is probable has to

be brought on record for getting benefit the onus
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of proving to the plaintiff. To disprove the
presumption, the defendant has to bring of record
such facts and circumstances upon consideration
of which the court may believe that the
consideration does not exist or its non—existence
was so probable that a prudent man would, under
the circumstances of the case, act upon the plea
it did not exist. 211 GWRid olIHER YA sie K.N.Beena
V/S Muniyappan, 2001(0) AIR (SC) 2895 da
Hiten P. Dalal V/S Bratindranath Banerjee,
2001(6) SCC—16 ofl YsierRdlH WRUNld A B 3,
Burden of proving that cheque had not been
issued for any debt or liability is on the accused.
Denial avernments in reply by accused are not
sufficient to shift burden of proof on to the
complainant. Accused has to prove in trial by
leading cogent evidence that there was no debt or
liability. Further held that, setting a side of
conviction on basis of some formal evidence led
by accused is not proper.

Al BWRid olIHER YA sieall Krishna Janardhan

Bhatt V/S Dattatraya G. Hegde (2008(0) Cr.L.J
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1172), K. Prakashan V/S P.K. Surenderan
(2008( 1) SCC(Crimes)200) d&l Rangappa V/S Sri
Mohan (AIR 2010 Sc 1898) ofl YSIERAIHI olIHER Y1
sie wdld sd 8 5, AR Ml YloSeAH  Als
videfldlé] ¥edl Yrdl 24 dl el dgjHiofle] visol &Ag
a1efl s ol €fl aNMNAcid FogAoe Asedll scH-
13C ol gHlolg] Visal Sl HIZ ARMIRA, 2A12flall

uioRiHi 24199 %33 o2l

gldall SIA S3AIEU % Y A dHIH HI[Vis—edIdD
Y1dlof] [Ga1d AT s34 dl d oflD Yot B.

SAAIEUA Uldlall A4 YAUR sl HIi2 AHis—v ¢l
SARUIE]  oliAle] AAURAe] AldiEatia] €l aaNMAoid
gorgdoe Aseoll SAH—ATU 8601 Y WA B al A
SARUIE AiIS—2 HI FRIRUI HYX0ioll (Aol YRNdd 8. ¥
oflot33] do] YoRiddal SAUIHI H1dg atefl. dggHi AHARI]
% 81 &1R of &1 & AU 2Id of &l ARl Gae
AUl Sdlall 658 oi8 Sdlall gsH SUIElS] Bis—a€E of]
A @dd RAIHT Add B.2414 STRAElf]l Yool
ofloiussiRAA WA 8. d i, sAAERA dofl g3luie agl
Aiea 1ol Aol 219D YRIUI Y A B Yo

HYRAISol SAIHI AH1A dl, AHis—¢ Yl sluIEla ARNA
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ARALAS] sAlell 2dlu, vis—av &l AsdldwAee
2dlu, Ais—au &l uRe [Qeidia sl AUE, AHis—§
efl sAuiElell Vi Gieigdidi 2H1Ad wRIUle) A%
AsIGo2 uig,uis—19 Yl suiEl Vol 18R Al

Ais—¢ Yl ugR 2i1g Aol 2% | 8. F €lal ddd B,

Al s1A $AAIEUS Y &JAd Y141 €iad ddi, AR ug
SEH—3C of| SIRIEI0l AAojHIolo] UiSal Sl YR1d1 285 GUR
did] 235d & 3 347 A Aed ANUUH AUIHi AH41Q A, AiS—
¢ dial AsAHi AR el sldl olisid sig asR dlad

ol d A%NHI oliHeR HMlH slésil AIR 2010 S.C.

1989, (Rangappa V/s. Sri Mohan) Criminal

Appeal No. 1020 of 2010 ol YSIEl HG AJsall

AlojsHoll URS—EICSR ol Sy SINall dBLIHi Aeldd
lofHlol Sl &l &. ¥ UILH]S doiss sAIEUIN As
ARIVIA s3UI€lell sIRIEACIT ARlIol]l wdIcieR] 2d]s17]
gy SW &ldlg] VlgHlol WA & ol d [AaAd Yridigf
AHel2al 52 B 5 Q] ARV YUR 52 8 5, §31IElg AR
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Ul SIIEAR] AL of &ldl ©dli ARIMali Asall gudlal 53]
aldall W12l sAuIE ARIV] 2413 elvid S| B.
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dlofl vell Quini 2A19d 8. cIRaIE A€W SIA s3NUIElaI
Guisd AHIfUIS a8l €219 YUl Y &Jdd 8 ¥ dHIA
&slsdl v1RIlall €llot BUR & dAH ©di AHRIVIA SIS ofu1d
dlad oell. dxy dleRd As d1g) viig yel AR uld
olaiiddl of &ldl el uel iU ARIRA dldd o€l
daH ARV sieai 81%2 28l sig oiug dlad ofell das
q1€22d AS A AU o &ldioll SIg iUIY 4ofl SIieHi
gl%R 28l dldd oel 3 AR 2¢13ef] slEHi a1 28l sief
HIGIs YAl 2y s2d el § sl €2dId® Y14l AHIER
&lcioll SIA Y AU ol€f] da ARIIA YE sieHi 61N 28l
dHoll A1Ratl atiofl FosR ST AlIE Aol AUIGHT AHRIY]A
SIS YA 2% s2d ol€fl. A1, ARRA 24l s1HI 619
8l sARIEloIl YRAdle] visal s ai@l. dgHi dIEA
As919) viig AHRIVIg of &ldig] § AsaHi Uldiofl A&l of eldl
Aol sl oA AR &Rl lad aigll. 2RIl d

Uldlell oiRAId Y Sl d [Aeald ofigidi Hid] yoiiall
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ANUE ofell 5 2o SI A18EIA AUIRA] ddHall clRUIY YRAUR
s o], HIH, SFAUIE] A ddoll ¥ €2d19%] Y S &
do] visal 541 SIS HIMUIS § €21 YAURA AR a3
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FAIGER] ¥ A cfsd AS AUaiR &l dofl 28 8. AHRIIA
A8 Cllidall UisallcHS YRId] GlIHER SIS AN Y S
o2l AR alddll sAuUIEHT YRIUIHI % B As AARIA
SARUIElS sIuEARII ARIN U2 AT &ldig] YRl AHID B,
Fef] ARV HIA ¥ AofHlol SAH—13C Y¥o GulRed Y
5242 As ALl U2 AIYUIHI A1 B ¥ ViSollcHS ViojH ol
8l & doj visol HIGIs § €219 YA4U1E] s01i AR
[ovga ofldSa & ol AR §2121E ol Y116l Visal Sd
% 2isl Gud Adl s1g A2 al [A#uoll YAl 285 GUR
Y A [oivgn 2R-1d 8. RIR €] aoNMJoid gogdoe
Aseoll SAH—-3E ofl MBHAl HXO AHY olIHER AM]H
sié 010 () sl.l.aR. o5, 2w ([A3eg ] Higololl
51 spAdd Ricdia Yol ol el ARV [A3eioll Y19
ol 2419, A421R dl §31AIElo YR [AyAell A Foie of Ui
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adNeflRoid gorgdoe Asedll saH—A<(A) a8l sEH-
43¢ Hi 519d ydaReIRAlg visa 41 sFRUIEUSIall YRId|
GUR IR AUA 8, UG d Acid gRuIEl Gae duH
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8.

1. Presumption as to Consideration — Section 118(a) N.I.
Act

Text of the Law:

“Until the contrary is proved, the following presumptions
shall be made:(a) that every negotiable instrument was
made or drawn for consideration, and that every such
instrument, when it has been accepted, indorsed, negotiated
or transferred, was accepted, indorsed, negotiated or
transferred for consideration.”

Legal Effect:

Once the execution of a negotiable instrument (such as a cheque) is
admitted or proved, the Court shall presume that it was issued for
valuable consideration. The burden then shifts to the accused to rebut
this presumption by raising a probable defence.

Case Law:

* Kumar Exports v. Sharma Carpets, (2009) 2 SCC 513
— The Court held that the presumption under Section 118(a) is
rebuttable, and the accused can rebut it by showing
circumstances that make the existence of consideration
improbable or doubtful.

2. Presumption as to Date — Section 118(b)
Text of the Law:

“That every negotiable instrument bearing a date was made
or drawn on such date.”

Legal Effect:

The Court shall presume that the date mentioned on the negotiable
instrument is the actual date of its execution unless proved
otherwise.
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3. Presumption as to Time of Acceptance — Section 118(c)
Text of the Law:

“That every accepted bill of exchange was accepted within
a reasonable time after its date and before it became
overdue.”

Legal Effect:
The Court presumes that acceptance of a bill occurred within a
reasonable time and before it became overdue.

4. Presumption as to Time of Transfer — Section 118(d)
Text of the Law:

“That every transfer of a negotiable instrument was made
before its maturity.”

Legal Effect:
It is presumed that when a negotiable instrument is transferred, such
transfer took place before its due date, unless the contrary is proved.

5. Presumption as to Order of Endorsements — Section
118(e)

Text of the Law:

“That the endorsements appearing upon a negotiable
instrument were made in the order in which they appear
thereon.”

Legal Effect:
The law presumes that endorsements were made in chronological
order as they appear on the document.

6. Presumption as to Stamp — Section 118(f)

Text of the Law:
“That a lost promissory note, bill of exchange, or cheque
was duly stamped.”

Legal Effect:
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If the instrument is lost and cannot be produced, the Court presumes
that it was properly stamped in accordance with law.

7. Presumption as to Holder in Due Course — Section
118(g)

Text of the Law:

“That the holder of a negotiable instrument is a holder in
due course.”

Legal Effect:

The Court presumes that the holder obtained the instrument for value,
in good faith, and before maturity, unless it is proved that the
instrument was obtained through fraud, offence, or unlawful
consideration.

8. Presumption on Proof of Protest — Section 119
Text of the Law:

“In a suit upon an instrument which has been dishonoured,
the Court shall, on proof of the protest, presume the fact of
dishonour, unless and until such fact is disproved.”

Legal Effect:
In case of foreign bills of exchange, once protest is proved, dishonour
is presumed.

9. Presumption in Favour of Holder — Section 139 N.I. Act
Text of the Law:

“It shall be presumed, unless the contrary is proved, that
the holder of a cheque received the cheque of the nature
referred to in Section 138 for the discharge, in whole or in
part, of any debt or other liability.”

Legal Effect:

Once the issuance and signature of the cheque are admitted, a
presumption arises that the cheque was issued for a legally
enforceable debt or liability. The burden shifts to the accused to
rebut this presumption.
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In C.C. Alavi Haji v. Palapetty Muhammed (2007) Hon'ble
Supreme Court of India held that, if the notice is sent by registered
post / speed post to the correct address, then even if the drawer
refuses, Or avoids, Or does not claim it, Notice is deemed to have
been served.

The Supreme Court, in the case of Sripati Singh
vs. The State of Jharkhand & Anr., clarified
that the dishonour of a cheque issued as security
can attract an offence under Section 138 of the
Negotiable Instruments (NI) Act, 1881, provided
there is a legally enforceable debt or liability
existing at the time of the cheque's presentation.
The bench, comprised of Justices M.R. Shah and
A.S. Bopanna, observed that a security cheque is
not a “worthless piece of paper’ in every
circumstance.

AHRIVIA ddl AaojHlola] ViSel S3 ASA B 5 $H? d

A3 WA dl GiRUIYYL] d2% As Ad] oivId ddidi A1dd

8 5, daoll_Asall £3UAN2I §3] dofl W2 uildl $ 53d 8.

A1 Aec] AgA dl, ARIMIYL AY AHI[SHd 541 [a1dsa

oM 8 %, SIAUIERA A A @RI AHIYUIH] A19d JSai)

€2 BUlol sd 8l dl d i3l AHRIVIA sldall s3A1€] A1

sig s3ARAIE § siRldig]l sed @], KU AR GUIY §,
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s3] A1sy318] U2 As 2410dis €2 GUAIdl S & d

254112 ¥R A19d] aiefl.

agiHi, ARMIA s Ad] oiuig dlad 8 5, Asd]l
[Qa1d]l s2luIElA 1d ¢i?] Elad 8. 2ARMall 241 GAUIY 243
NSA dl sAA1EUIN] AsAHioll [Aard) SR eRA d 249 SIS
Y14l 385 GUR A419d aiefl. i1 Aedloll €l aonRRoid
gorgdoe Aseoll seH—-'0 dAUID Adl As Hldfl el Vs
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ugl Ry A AHA €219 WRidiofl Haaell s,
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AHRIUl d§ 2% SAUIHI A419d oief] 5 ddl 2ARIlall 52 Ul
al€ll. 21, AR A sUIElA €] AARARcid oigoe
vsed] sad-a3¢(ofl) ol a1 yYxoidl wis—aq
diofl oldld HRAIofl UeR [(€udoll 2vieR  sAuI€la €
adNRARGE  gogdoe Aseddl §.43¢(R) ofl a1
Yol ol wIdd sRAIE Y1l Asoll ol Ysd

A0d 81y dd eslsd sdld ad) «1el.

ggHi 2. (5. 241cl1S101 oici—UEca /2000 (5Ad diR]ui: 4
U/03/200%), uwRied AH. digiel]l [A3ea  usxy
Holuicld Auld, IYRid IgSIZal YSIEIHI Hlololl

o112 21215, 512 A1goi2ll A Y¥Ao2oll WI-9 i

YISl S3d & 5, — In this complaint, three things are to be
proved. First is that, the cheque has been drawn in favour of
the drawee by the drawer. Second, on presentation of the
cheque, it was dishonoured and third, on notice given to him
within stipulated period, the amount has not been paid. These
there things if are established then offence is proved and

accordingly, drawer has to be convicted and sentenced.

AU, (5.2vdIS2101 6iGi—UE /2000, UIRICHES A,
gigiefl (A3ea Usy Hotguictld A¥UId, olIHER ANRId
glEgfSIZall YSIElall WA—9 Hi SAIHI 1A AYHISol YA
sAluteual AR A1Aall 54 YRaAR s3] Asd aldiell agl

A s Wil yagel Hxyo sAue ua €l
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ARl €l adNRNAoid  gorgioe Ase 1 dl
SAH—3¢  HXGloll AYIa U ol {3 dsARdIa

5AUYIH] 219 89,

AHIH, Al sIHoll ARG €] aoNRRloid gogdoe
Ase 1 ofl SAH—U3<¢ HYXCloll ANl U ol
23 dsARdIol spAYUIAH] AH1Ad 8lef, AARIUla A%l S

ugdi, A% A YA SWiofl ds Aiudie, Aol
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Aelddal o] 2Aal GRIa ¥l &lef, oIRIall [BHi &lcig]
SI1H A%1 243 AIINdl HI2 61d Yg YAcd] jmvd14i 2419 8,
&SH AIRIY diRlY  w,HI18—3 ,2da 2025 ofl AX

vedl AHeidani giRfl, Aeiaid] %182 sAl.

20—l (5.6lRd1 oIS 21[8R)
dl.o¥/ou/2028 Asl. Als wyslfuda A2, sl
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2 AY A AiGIGI

(1) &ldail sIA AIRIY AR 619 o1efl usg dHoll (..
gl 8.1 s1d ARMloll [A.asldel] edRl Y11 SAIHI
A#19d 8 5,241 213l yolati HiRIA 8 2RIl sIdHi
AlAs Rald oRkioR o2dl.agai AR Gu  daoall
g2oioll Ayl ¥dicieR] 8.1, wRIloll G2 Hal  d¥oall
BUdll wdicield] ol def, ddoll BU &l Emvd]
dHol  2OIHI Al A% SVl 1A A 8,

¥AR sRUIEloll [A.uslag]l ediRrl yA1d SJAUIHI
AHIAM 8 5, ald AHIY Hi gl VAl 2R-d 8. disl wiA]
dieli def, As dvll AU & AHY ASe] Hecd XlLidl ol
ggyHi sRUIEUL edRl Uidloll S U2y YRidiRAIY] YRR
SAHI AA19d 8. AHY GlGall RUUBR ¥ UAIHI &Ad
8 ARY uwy (egd Yellol  AHuAN edld dAdi,

ARl SIUEIHT 21U YX¥Clofl HECAH Al A1 ES S
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a2l dalal AR WAL/l HecAH dANdR AHUIYU] A Id
A 8.

(R2.9)&Idall S1A A% 2431 Geriugioll GURISd /AId] elal dlel],
Al 513 €l adNeRloid gorgioe Ase 1< ol sdH-9
3¢ A3 Aol HPIdIg HdiHi 21 dl d HYGHall Yol
Aol & ARIVlal A anl Hellofl Seofl Ri2i10f] A€ Asof]
548l ofel] (Sadell €5 Yellofl &4l d clod [R2i10f]
Pl sAAI AH1Ad 8. dgHi, sI¥eiR] sRIR
Al cruHofl san—2c() ANl 21d d dadi Als
yslefluc AXRe 31 A5 d A%IRAlg dLfal sAUIHI 2419d
8 ol d Yxol AUlg wyslllua AXleedd oGy, Hidd]
S A1¥dot Seoll § Ald 9N sl gl Yeddl] S R[]
SIIEI VoRARe] slgfuwl 4%l sHId] s,dd] e
SAIHI A1dd 8,

(R2.2) 9| BIdall SIA AIRIY SIH AIUR] YSIEl HI2 &I
Aol AR &lxR ol wqg dHel dlsad] &R 8,
AR AHARIUlofl AReIHi 2RIUlA dsARulel sud] 2SI S
SH? dx ARl 2REINHI A1 A1) 2SI & 54?2
Ay AR A1 Aol AHA HI2 dIR2 SIE] ASIRY 5 547
d 23 Al dCiSS olIHER IYNRId US| UEIdll Sharad
Jethalal Savla V/S State of Gujarat and Others dil 2017(3)
GLR 2353, 2017(3) GLH 146 il Ysieldi weld

A Aleglid olR AH21 AUd] %33 YLIRI 8, AE YSIEIHI



31

SlIHER 2RI dS] AHEIAA WI—R,RU A&l 29 Hi &Add
o3,

22. So far as the first question is concerned as reqards the

pronouncement of the judgment and order of conviction and

sentence in the absence of the applicant accused, I am of the

view that no illegality could be said to have been committed

by the trial Court.

25. However, the judgment that the learned Magistrate may

pronounce in the absence of the accused by itself will not

vitiate the judgment. Sub-section (7) of Section 353 of the

Cr.P.C. clearly lays down that no judgment delivered by any

criminal court shall be deemed to be invalid by reason only

of the absence of any party.

27. So far as the second question is concerned, I am of the

view that the trial Court committed no error in issuing a

non-bailable warrant of arrest having noticed that the

accused was not present at the time of pronouncement of the

judgment and order of conviction and sentence in view of

the provisions of Section 418(2) of the Cr.P.C. Under
Subsection (2) of Section 418 of the Cr.P.C., when the

accused sentenced to imprisonment is not present in the

Court, the Court has to issue a warrant of his arrest and the

sentence shall commence on the date of his arrest. | am of

the view that the Magistrate had two options. He could have,
before pronouncement of the judgment and order of
conviction and sentence, enforced the attendance of the
applicant accused in the Court or pronounce the judgment in
the absence of the accused and issue warrant of arrest. The

learned Magistrate thought fit to adopt the latter part of the
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procedure i.e. pronounced the judgment, and thereafter,
proceeded to issue a warrant under Section 418(2) of the

Cr.P.C.

(29.3)BWRSd oflHER 2YRId US| AEIddoll YSIEIHI UM
9Jd  Alegdid ok AHAH  Auidl siweR]l s
Al 1c93 ofl saH-3u3(9) Y¥ol % AHEIdd
¥ dRIW YSIEN AUl HI2 AU &) d dIiFU slef uaisik
$ doll 9sldgll REINR &l dl Ul AHeIdd YsIEl Aad]
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d arR1W 2RI 3619 &1 ol AEIdd edRl AHARIU]a 4|
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&AM Alegrid o1 A2 A dl oA IR]ls ¥LI 1 8.

(R2.%)211H, €l aaNMAcid gogHoe ise 1¢e ofl saH-2
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(2i8  dcuRfl &¥R  AsSA1 €A YRI) 9N
als sRuUIEla YsudiHi 1A dl,edRg (d ¥NdIR dH
8.d dHIH AANHI A1 SIA HEI ol.2 A oAl [acii
of | Hyotoll A1V13] §SH SAIHI 2419 8.
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gAd]l 1 (As) avall AHIE] Seofl A% sAUlall §SH
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ol dsfRdlol 521dd &1y olIHER YA Sieall
Rajesh Ponadda Vs. Satya narayan
Srirangam, reported in 2019(1) ACJ (SC)
478, ol YsIEIHIa [Redlid €lal gAv] 4R1V]al
A1 Aofl YslElofl (Aol YR oisE ANYIal] &SS
€ SRAIHI 1D 8.

ciRAlY of1dR]s 4R211 2Aeldl 202w ol saH—v5¢
Aot AR F2dl A4 RYS]. s22slHi 8dI &l

ded] AHA HYR A1),
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SAIHI 219 8.
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