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"12.(3) In every case concerning a child or
juvenile in conflict with law, the age
determination inquiry shall be conducted by
the court or the Board or, as the case may be,
the Committee by seeking evidence by
obtaining--

(a)(i)the matriculation or equivalent
certificates, if available; and in the
absence whereof;

(i))the date of birth certificate from the
school (other than a play school) first
attended; and in the absence whereof;

(iii)the birth certificate given by a
corporation or a municipal authority or a
panchayat;

(b) and only in the absence of either (i), (ii) or
(iii) of clause (a) above, the medical
opinion will be sought from a duly
constituted  Medical Board, which will
declare the age of the juvenile or child. In
case exact assessment of the age cannot
be done, the Court or the Board or, as the
case may be, the Committee, for the
reasons to be recorded by them, may, if
considered necessary, give benefit to the
child or juvenile by considering his/her
age on lower side within the margin of
one year.

and, while passing orders in such case shall,
after taking into consideration such evidence as
may be available, or the medical opinion, as the
case may be, record a finding in respect of his
age and either of the evidence specified in any
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or the clauses (a)(i),(ii),(iii) or in the absence
whereof, clause (b) shall be the conclusive
proof of the age as regards such child or the
juvenile in conflict with law."
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"There is no requirement either under Section 27
of the Evidence Act or under Section 161 of the

Code of Criminal Procedure, to obtain signature of
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independent witnesses on the record in which
statement of an accused is written. The legal
obligation to call independent and respectable
inhabitants of the locality to attend and witness
the exercise made by the police is cast on the
police officer when searches are made under
Chapter VII of the Code. Section 100(5) of the
Code requires that such search shall be made in
their presence and a list of all things seized in the
course of such search and of the places in which
they are respectively found, shall be prepared by
such officer or other person "and signed by such
witnesses". It must be remembered that search is
made to find out a thing or document which the
searching officer has no prior idea where the thing
or document is kept. He prowls for it either on
reasonable suspicion or on some guess work that it
could possibly be ferreted out in such prowling. It
is a stark reality that during searches the team
which conducts search would have to meddle with
lots of other articles and documents also and in
such process many such articles or documents are
likely to be displaced or even strewn helter-skelter.
The legislative idea in insisting on such searches to
be made in the presence of two independent
inhabitants of the locality is to ensure the safety of

all such articles meddled with and to protect the



(zuﬁld . 5|a||eﬂ)
a‘l.‘rw(u\&eﬂ a‘u‘:a) dal
oflan s, AAen v, uldey2.

JUDGMENT 41 22yd (UIs2A1) 32 oi. 20 /04

rights of the persons entitled thereto. But recovery
of an object pursuant to the information supplied
by an accused in custody is different from the
searching endeavour envisaged in Chapter VII of

the Code. (Para 18)

"It is an archaic notion that actions of the police
officer should be approached with initial distrust.
We are aware that such a notion was lavishly
entertained during British period and policemen
also knew about it. Its hang over persisted during
post-independent years but it is time now to start
placing at least initial trust on the actions and the
documents made by the police. At any rate, the
court cannot start with the presumption that the
police records are untrustworthy. As a proposition
of law the presumption should be the other way
around. That official acts of the police have been
regularly performed is a wise principle of
presumption and recognised even by the
legislature. Hence when a police officer gives
evidence in court that a certain article was
recovered by him on the strength of the statement
made by the accused it is open to the court to
believe the version to be correct if it is not
otherwise shown to be unreliable. It is for the

accused, through cross-examination of witnesses
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or through any other materials, to show that the
evidence of the police officer is either unreliable
or at least unsafe to be acted upon in a particular
case. If the court has any good reason to suspect
the truthfulness of such records of the police the
court could certainly take into account the fact
that no other independent person was present at
the time of recovery. But it is not a legally
approvable procedure to presume the police action
as unreliable to start with, nor to jettison such
action merely for the reason that police did not
collect signatures of independent persons in the
documents made contemporaneous with such

actions. (Para 20)"
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5. It is well settled law that if
the version of the prosecutrix 1is
believed, basic truth in her evidence
is ascertainable and if it is found to
be credible and consistent, the same
would form the basis of conviction.
Corroboration is not a sine qua non for

a conviction 1in a rape case. The
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evidence of a victim of sexual assault
stands at par with the evidence of an
injured witness and 1is entitled to
great weight, absence of corroboration
not with standing. If the evidence of
the victim does not suffer from any
basic infirmity and the “probabilities
factor” does not render it unworthy of
credence, as a general rule, there is
no reason to insist on corroboration,
except from medical evidence, where,
having regard to the circumstances of
the case, medical evidence <can be
expected to be forthcoming. When a
grown up and married woman gives
evidence on oath in Court that she was
raped, it 1is not the proper judicial
approach to disbelieve her outright.

6. In this regard it would be useful
to quote certain observations of this
Court in the case of Bharwada
Bhoginbhai Hirjibhai vs. State of
Gujarat, [(1983) 3 SCC 217] wherein it
is observed that:

“10. By and large these factors are not
relevant to India, and the Indian
conditions. Without the fear of making
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too wide a statement, or of overstating
the case, it can be said that rarely
will a girl or a woman in India make
false allegations of sexual assault on
account of any such factor as has been
just enlisted. The statement is
generally true in the context of the
urban as also rural Society. It is also
by and large true in the context of the
sophisticated, not so sophisticated,
and unsophisticated society. Only very
rarely can one conceivably come across
an exception or two and that too
possibly from amongst the urban elites.
Because: (1) A girl or a woman 1in the
tradition bound non- permissive Society
of India would be extremely reluctant
even to admit that any incident which
is likely to reflect on her chastity
had ever occurred. (2) She would be
conscious of the danger of Dbeing
ostracised by the Society or being
looked down by the Society including by
her own family members, relatives,
friends and neighbours. (3) She would
have to brave the whole world. (4) She
would face the risk of losing the love
and respect of her own husband and near

relatives, and of her matrimonial home
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and happiness being shattered. (5) If
she is wunmarried, she would apprehend
that it would be difficult to secure an
alliance with a suitable match from a
respectable or an acceptable family.
(6) It would almost inevitably and
almost invariably result in mental
torture and suffering to herself. (7)
The fear of being taunted by others
will always haunt her. (8) She would
feel extremely embarrassed in relating
the incident to others being over
powered by a feeling of shame on
account of the upbringing in a
tradition bound society where by and
large sex 1is taboo. (9) The natural
inclination would be to avoid giving
publicity to the incident 1lest the
family name and family honour 1is
brought into controversy. (10) The
parents of an unmarried girl as also
the husband and members of the
husband's family of a married woman
would also more often than not, want to
avoid publicity on account of the fear
of social stigma on the family name and
family honour. (11) The fear of the
victim herself being considered to be

promiscuous or in some way responsible
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for the incident regardless of her
innocence. (12) The reluctance to face
interrogation by the 1investigating
agency, to face the court, to face the
cross examination by Counsel for the
culprit, and the risk of Dbeing
disbelieved, acts as a deterrent.

11. In view of these factors the
victims and their relatives are not too
keen to bring the culprit to books. And
when in the face of these factors the
crime 1is brought to light there is a
built-in assurance that the charge is
genuine rather than fabricated. On
principle the evidence of a victim of
sexual assault stands on par with
evidence of an injured witness. Just as
a witness who has sustained an injury
(which 1is not shown or believed to be
self inflicted) is the best witness 1in
the sense that he 1is least likely to
exculpate the real offender, the
evidence of a victim of a sex-offence
is entitled to great weight, absence of
corroboration notwithstanding. And
while corroboration in the form of eye
witness account of an independent
witness may often be forthcoming 1in
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physical assault cases, such evidence
cannot be expected in sex offences,
having regard to the very nature of the
offence. It would therefore be adding
insult to injury to insist on
corroboration drawing 1inspiration from
the rules devised by the courts in the
Western World (Obeisance to which has
perhaps become a habit presumably on
account of the colonial hangover). We
are therefore of the opinion that if
the evidence of the victim does not
suffer from any basic infirmity, and
the “probabilities factors” does not
render it wunworthy of credence, as a
general rule, there is no reason to
insist on corroboration except from the
medical evidence, where, having regard
to the <circumstances of the «case,
medical evidence can be expected to be
forthcoming, subject to the following
qualification: Corroboration may be
insisted upon when a woman having
attained majority is found in a
compromising position and there is a
likelihood of her having levelled such
an accusation on account of the
instinct of self-preservation. Or when
the 'probabilities factor' 1is found to
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be out of tune”. (emphasis supplied)

7. In Sadashiv Ramrao Hadbe v. State
of Maharashtra, [(2006) 10 SCC 92],
this Court reiterated that the sole
testimony of the prosecutrix could be
relied wupon if it inspires the
confidence of the Court:

“9, It is true that in a rape case
the accused could be convicted on
the sole testimony of the
prosecutrix, if it 1is capable of
inspiring confidence in the mind
of the court. If the version given
by the prosecutrix is unsupported
by any medical evidence or the
whole surrounding circumstances
are highly improbable and belie
the case set up by the
prosecutrix, the court shall not
act on the solitary evidence of
the prosecutrix. The courts shall
be extremely careful in accepting
the sole testimony of the
prosecutrix when the entire case
is improbable and unlikely to
happen.”

(v1) 211 AGSE Clol1d AHA A1 A8 AIBE] AHIGid ol IHER
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"14. In State of U.P. v. Krishna Master
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& Ors.(2010) 12 SCC 324 :(AIR 2010 SC
3071, Para 13)), disagreeing with the
High Court which had doubted the
credibility of a child witness, it was
observed:

"36.  ..... This Court fails to
understand as to on what principle and
on which experience in real life, the
High Court made a sweeping observation
that it is inconceivable that a child
of Madan Lal's understanding would be
able to recapitulate facts 1in his
momery witnessed by him 1long ago.
There is no principle of law known to
this Court that it is inconceivable
that a child of tender age would not
be able to recapitulate facts in his
memory witnessed by him long ago. This
is witness has claimed on oath before
the Court that he had seen five
members of his family being ruthlessly
killed by the respondents by firing
gunshots. When a child of tender age
witness gruesome murder of his father,
mother, brothers, etc. he 1is not
likely to forget the incident for his
whole 1life and would certainly
recapitulate facts in his mamory when
asked about the same at any point of
time, notwithstanding the gap of about
ten years between the incident and
recording of his evidence.

"37. This Court is of the firm opinion
that it would be doing injustice to a
child witness possessing a sharp
memory to say that it is inconceivable
for his to recapitulate facts in his
memory witnessed by him long ago. A
child of tender age 1is always
receptive to abnormal events which
take place in his life and would never
forget those events for the rest of
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his life. The child would be able to
recapitulate correctly and exactly
when asked about the same in future.
Therefore, the specious ground on
which the reliable testimony of PW 2
Madan Lal came to be disbelieved can
hardly be affirmed by this Court."

15. Each criminal trial is but a quest
for search of the truth. The duty of a
judge presiding over a criminal trial
is not merely to see that no innocent
person is punished, but also to see
that a gquilty person does not escape.
One is as important as the other. Both
are pubic duties which the Judge has
to perform. The trial court had erred
and misappreciated the evience to
arrive at an erroneous conclusion."

dlHER YMAHSIE ARl BURSd  Cidl  YSIERAHI
ulduilEd sa Ritdid A18 ofldiciololR 242(RIofl YRId]
AdiHl 219 dl deflell YAdl [QUIRAUH 2Aal Hioldl

dIRIs GRId ¥R & .
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ol &cll Aal efldIGialalR dHY dofl cidal alal & ASAI %
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27. We are alive to the law laid down by this
Court wherein it is ruled that in a case of rape,
no self-respecting woman would ever come
forward in a court just to make a humiliating
statement against her honour such as is involved
in the commission of rape on her. The testimony
of the prosecutrix in such cases is vital and unless
there are compelling reasons, which necessitate
looking for corroboration of her statement or
where there are compelling reasons for rejecting of
her testimony, there is no justification on the part

of the court to reject her testimony.

ARIVIA A dotizl A1 cllA1slal @@l Hd
A[E[614H,2092 ofl SEHH—R HYGioll Joll WA B § 5
d oissl sl 2Aci8l A€ SRIEIf] sEH—1 Llal Ad]
¥33] ¥R B, ¥ ol HYxoi B,

sdd—aq wldu—AdiHe Hi2dd [Rigi -

slgyRl @ifsd, sig olns Gu wfda—udidell s2 8
dq sed1Hi 24199 ¥R dd] ifsa wldx grieefl -

(2) SIgf A€l GRARI S2 YUl SIg AUl 52
Yl sl sldeid 852 5 sl dg 5 AIRall
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