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57. Application of certain provisions of Part to
a class of Wills made by Hindus,etc.- The provisions of
this part which are set out in Schedule III shall4 subject

to the restrictions and modifications specified
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therein,apply-

(a) to all Wills and codicils made by any Hindu, Buddhist,
Sikh or Jaina, on or after the first day of
September,1870, within the territories which at the said
date were subject to the Lieutenant Governor of Bengal of
within the 1local 1limits of the ordinary original civil
juridiction of the High Courts of Judicature at Madras and
Bombay; and

(b) to all such Wills and codicils made outside those
territories and 1limits so far as related to immovable
property situate within those territories or limits; and
(c) to all Wills and codicils made by any Hindu, Buddhist,
Sikh or Jaina on or after the first day of January,1927,
to which those provisions are not applied by clauses (aF
and (b):

Provided that marriage shall not revoke and such Will or

codicil.
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61. Will obtained by fraud, coercion or importunity- A
Will or any part of a Will, the making of which has been
caused by fraud or coercion, or by such importunity as

takes away the free agency of the testator, is void.
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g1 Uldd€la dxflefl aftia edlaa ¥idd 8 5:-
17. Documents of which registration is compulsory.- (1)
The following documents shall be registered, if the
property to which they relate is situate in a district in
which, and if they have been executed on or after the date
on which, Act XVI of 1864, or the Indian Registration Act,
1866, or the Indian Registration Act, 1871, or the Indian
Registration Act, 1877, or this Act came or comes into
force, namely, -
(a) instruments of gift of immovable property;
(b) other non-testamentary instruments which purport of
operate to create, declare, assign, 1limit of extinguish,
whether in present of in future, any right, title or
interest, whether vested or contigent, of the value of one
hundred rupees and upwards, to or in immovable property;
(c) non testamentary instruments which acknowledge the
receipt or payment of any consideration on account of the
creation, declaration, assignment, limitation or
extinction of any such right, title or interest, and
(d) leases of immovable property from year to year, or for
any term exceeding one year, or reserving a yearly rent;
(e) non testamentary instruments transferring or assigning
any decree or order of a Court or any award when such
decree or order or award purports or operates to create,

declare, assign, limit or extinguish, whether in present
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or in future, any right, title or interest, whether vested
or contigent, of the value of one hundred rupees and
upwards, to or in immovable property:

Provided that the State Government may, by order published
in the official Gazette, exempt from the operation of this
sub section any leases executed in any district, or part
of a district, the terms granted by which do not exceed
five years and the annual rents reserved by which do not
exceed fifty rupees.

(1-A) The documents containing contracts to transfer for
consideration, any immovable property for the purpose of
section 53-A of the Transfer of Property Act, 1882, shall
bel registered if they have been executed on or after the
commencement of the Registration and other Related Laws
(Amendment) Act, 2001, and if such documents are not
registered on or after such commencement then, they shall

have no effect for the purposes of the said section 53-A.
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AAofl AEIAA olIHER IRid &IYSIE ofl YsIEl RAINIKANT BHOGILAL
PATEL V/S LEGAL HEIRS OF DECD. BHUPENDRABHAI HAKKABHAI

BHRAMBHATT. G.L.R. 2022(3) PAGE-2025 ol %@1dd

URI-¢ dYIQI Adidi AA1Ad) dHI ¥I1dd8S, PARR-8 This Court first
would briefly touch upon the law application deciding an application

Under Order-7 Rule-11 ., which reads as under :

" The remedy under Order-7 Rule-11 is an independent and special
remedy, wherein the Court is empowered to summarily dismiss a suit at
the threshold, without proceeding to record evidence, and conducting a
trial on the basis of the evidence adduced, if it is satisfied that the action

should be terminated on any of the grounds contained in this provision.
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The underling object of Order-7 Rule-11(a) is that if in a suit, no cause of
action is disclosed, or the suit is barred by limitation under Rule 11(d) the
Court would not permit the plaintiff to unnecessarily protect the
proceedings in the suit. In such a case, it would be necessary to put an
end to the same litigation , so that further judicial time is not wasted "

"The power conferred on the Court to terminate a civil action is,
however, a drastic one, and the conditions enumerated in Order-7 Rule-
11 are required to be strictly adhered to. Under Order-7 Rule-11, a duty is
cast on the Court to determine whether the plaint disclose a cause of
action by scrutinizing the averments in the plaint, read in conjunction with
the documents relied upon, or whether the suit is barred by any law.
Having regard to Order 7 Rule-14 C.P.C., the documents filed along with
the plaint, are required to be taken into consideration for deciding the
application under Order 7, Rule 11(a). When a document referred to in
the pliant, forms the basis of the plaint, it should be treated as a part of
the plaint. In exercise of power under this provision, the Court would
determine if the assertions made in the plaint are contrary to statutory
law, or judicial dicta, for deciding whether a case for rejecting the plaint at
the threshold is made out. At this stage, the pleas taken by the defendant
in the written statement and application for rejection of the pliant on the
merits, would be irrelevant, and cannot be adverted to, or taken into
consideration. The test for exercising the power under Order-7 Rule-11 is
that if the averments made in the pliant are taken in entirety, in
conjunction with the documents relied upon, would the same result in a
decree being passed. It is not permissible to cull out a sentence or a
passage, and to read it in isolation. It is the substance, and not merely
the form, which has to be looked into. The plaint has to be construed as it
stands, without addition or subtraction of words. If the allegations in the
plaint prima facie show a cause of action, the Court cannot embark upon
an enquiry whether the allegations are true in fact. If however, on a
meaningful reading of the plaint, it is found that suit does not disclose
right to sue, cause of action or suit is barred by any law and the Court

has no option, but to reject the plaint and without any merit, Order-7
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Rule-11 of C.P.C. The provision of Order-7 Rule-11 is mandatory in
nature. It states that the plaint "shall" be rejected if any of the grounds
specified in clause (a) to (e) are made out. If the Court finds that the
plaint does not disclose a cause of action, or that the suit is barred by any
law, the Court has no option but to reject the plaint ".

" The power under Order-7 Rule-11 C.P.C may be exercised by the
Court at any stage of the suit, either before registering the plaint, or after
issuing summons to the defendant, or before conclusion of the trial. The
plea that that once issues are framed, the matter must necessarily go to
trial cannot be accepted.”

"Cause of action” means every fact which would be necessary for
the plaintiff to prove. if traversed, in order to support his right to judgment.
It consists of a bundle of material facts, which are necessary for the
plaintiff to prove in order to entitle him to the reliefs claimed in the suit.
While considering an application under Order-7 Rule-11 of C.P.C. what
is required something purely illusory. What is required is that a clear right
must be made out in the plaint. If, however, by clever drafting of the plaint
, if bud, so that bogus litigation will end at the earliest stage. The Court
must be vigilant against any camouflage or suppression, and determine
whether the litigation is utterly vexatious, and an abuse of the process of
the Court."

"The period of limitation prescribed under Art-58 and 59 of the 1963
Act is three years, which commences from the date when the right to sue
first accrues. The use of the word 'first' between the words 'sue' and
‘accrued' , requires the Court to examine the plaint and determine when
the right to sue first accrued to the plaintiff, and whether on the assumed
facts, the plaint is within time. The words "right to sue " mean the right to
seek relief by means of legal proceedings. The right to sue accrues only
when the cause of action arises. The suit must be instituted when the
right arrested in the suit is infringed, or when there is clear and
unequivocal threat to infringe such right by the defendant against whom
the suit is instituted. Order 7, Rule 11(d) provides that where a suit

appears from the averments in the plaint to be barred by and law, the
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(9)

(¢)

plaint shall be rejected.”

A€:g s1A UlddIg] of.q ofl aidoll 24is-35 ofl 212 du12l dlell dny Ger
y2isiRloll GWRlsd edldl uel diaddlel]l dxey A2 siREloll sdy—11. 1.2

oll A1S—9 3@ -9 &lal Adl,

Rule-11 The Plaint shall be reject in the following cases:-

(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff, on being
required by the Court to correct the valuation within a time to be fixed by
the Court, fails to do so;

(c) where the relief claimed is properly valued, but the plaint is written
upon paper insufficiently stamped, and the plaintiff, on being required by
the Court to supply the requisite stamp-paper within a time to be fixed by
the Court, fails to do so;

(d) where the suit appears from the statement in the plaint to be barred by
any law ;

(e) where it is not filed in duplicate;

(f) where the plaintiff fails to comply with the provisions of rule-9.

84, UlAddI€] of.q o1 8lIdll 2% 24iS—35 ofl E1Ud 53¢ d 442116 Uldgi€]l
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