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s!f VF  SFD[  વાદીએ  T[DGL  NFJF  VZHLDF\  JFNU|:T  B[TLGL  HDLGM  V\U[

5|FYlDS  C]SDGFD]  SZL  VF5JF  દાવો  SZTF  DFZF  5]ZMUFDL  gIFIFWLXzL  

V[  NFJFJF/L  HDLGM  V\U[  5|FYlDS  C]SDGFD]  SZ[,  K[P  H[  V\U[  SFINFSLI  

HMUJF.  wIFG[  ,[JFDF\  VFJ[  TM  ;LJL,  5|M;LhZ  SM0GL  S,Do  ZsZf  DF\  

C]SDGFDFGL jIFbIF GLR[ D]HA SZJFDF\ VFJ[, K[P 

ccC]SDGFD]cc  V[8,[  gIFILS R]SFNFGL  V[JL  VF{5RFlZS VlEjIlST H[  jIST

SZGFZ VNF,TGF ;\NE"DF\ lG6"IFtDS ZLT[ 51FSFZMGF TSZFZL J:T] 5ZtJ[GF

CSS4  VlWSFZM  VFBZL  VG[  5|FYlDS ZLT[  lG6"I SZ[  VG[  T[DF\  NFJF  VZHL

GL  :JLS'lT  VG[  S,Dv!$$DF\  ;DFlJQ8 5|`GMGF  lG6"IMGM  ;DFJ[X YX[P

56  T[DF\  sVf  V5L,  Y.  XS[  T[JL  VF7FVM4sAf  U[ZCFHZLGF  ,LW[  ZN

SZJFGL VF7FGM ;DFJ[X YTM GYLP  

B],F;M  ov  NFJFGM  VFBZL  lGSF,  YFI  T[  5C[,F  T[DF\  JW]  5|lS|IF  SZJL

50[  T[G[  5|FYlDS  C]SDGFD]  SC[JFIP  VF  C]SDGFD]  VFBZL  tIFZ[  SC[JFI

HIFZ[ T[ NFJFGM VFBZL lGSF, SZ[P VFJ] C]SDGFD] V\XTo 5|FYlDS VG[ V\XTo

VFBZL CM. XS[P cc 

sZf tIFZAFN l;lJ, 5|M;LH SM0 !)_( GF VM0"Z Z_ ~,v!( GL HMUJF.

HMJFDF\ VFJ[ TM GLR[ D]HA K[P

cc VM0"Z Z_ ~, !(ovHIFZ[ gIFIF,I lD,STGF lJEFHG AFAT VYJF T[DF\



GF lC:;FGM H]NM SAHM VF5JF AFAT C]SDGFD] SZ[ tIFZ[4 

!P T[ C]SDGFD] ;ZSFZG[ DC[;}, VF5JFG[ 5F+ CMI T[JL lD,ST AFAT CMI TM

VG[ T[8,[ V\X[4 T[ C]SDGFDFDF\ T[ lD,STDF\ lCT WZFJTF H]NF H]NF 51FSFZMGF

CSS  HFC[Z  SZJF  HM.X[4  56  T[  C]SDGFDFDF\  V[J]  OZDFJJ]  HM.X[  S[4

S,[S8Z[ VYJF S,[S8ZGF TFAFGF H[ SM. ZFH5l+T VlWSFZLG[ VF VY[" S,[S8Z

;tTF  ;M\5[  T[6[  ;NZC]  HFC[ZFTG[  TYF  S,Do5$  GL  HMUJF.VM

G[ VG];ZLG[ V[J] lJEFHG SZL VF5J] VYJF V[JM SAHM H]NM 5F0L VF5JMP 

ZP V[J] C]SDGFD]\  ALHL SM.56 :YFJZ lD,ST VYJF H\UD lD,ST ;A\WL

CMI TM  VG[  T[8,[  V\X[  T[  gIFIF,I JW]  T5F; SIF"  lJGF  ;NZC]  lJEFHG

VYJF  lC:;F  H]NF  SZL  VF5JFG]\  SFD  ;]UDTFYL  Y.  XS[  T[D  G  CMI  TM4

5|FYlDS C]SDGFD] SZLG[ T[ lD,STDF\ lCT WZFJTF H]NF H]NF 51FSFZMGF CSS

HFC[Z SZL XSX[ VG[ H~Z H6FI T[JL ALHL ;}RGFVM VF5L XSX[P cc 

s#f VFD4  ;LJL,  5|M;LhZ  SM0GF  VM0"Z  Z_  ~,  !(s!fGL  

HMUJF.VM ;ZSFZ G[ DC[;}, VF5JFG[ 5F+ CMI T[JL lD,ST V[8,[ S[4 B[TLGL 

HDLGGF lS:;FDF\ ,FU] 50[ K[P JC[\R6GF H[ NFJFGL lJQFI J:T] B[TLGL HDLG 

CMI T[JF NFJFDF\ SM8[" 51FSFZM GF DF+ CSS slC:;F f HFC[Z SZJFGF K[4 5Z\T] 

T[GL VD,JFZL S,[S8ZzL VYJF T[VM V[ lGD6}S SZ[, ZFH5l+T VlWSFZL V[

l;lJ, SM8[" GSSL SZ[, lC:;F D]HA lJEFHG SZL SAHF H]NF 5F0L VF5JFGF 

K[P V[8,[ S[4 B[TLGL HDLGGF lS:;FDF\ lC:;F GSSL SIF" AFN l;lJ, SM8[" SM. 

SFI"JFCL  SZJFGL  ZC[TL  GYL4  DF+  GSSL  SZ[,  lC:;FGL  VD,JFZL  



DF8[  C]SDGFD]   S,[S8ZzL ;D1F  DMS,L VF5JFG]\  ZC[  K[P  V[8,[  S[4  B[TLGL  

HDLGGF lS:;FDF\ NFJFGF 51FSFZMGF NLJFGL SM8" wJFZF lC:;F GSSL SZL H[ SM.

C]SDGFD] SZJFDF\ VFJ[ T[ VFBZL C]SDGFD] AGL ZC[ K[P H[ V\U[ GFDNFZ U]HZFT 

CF.SM8["  ZFJTl;\C Z6]EF lJP JLPV[;Pl;\CF4 Z__!s!f HLPV[,P V[RP 5FGF

G\P  *&$  GF  S[;DF\  VF  lJQFI  5ZGL  SFINFGL  HMUJF.VM  T[DH  lJlJW  

R]SFNFVMGL RRF" SZL GLR[ D]HAGM l;wWF\T 5|:YFl5T SZ[, K[P 

Ravatsinh  Ranubha  vs  V.S.  Sinha  Or  His  Successor  And ...  on  19

September, 2000, Equivalent citations: (2001) 2 GLR 1679 

9. In the case on hand, a preliminary decree for partition of the properties

both agricultural lands and other properties came to be passed by the then

learned Civil Judge (S.D.), at Bhavnagar. The copy of the decree was then

sent to the Collector, Bhavnagar for effecting the partition of the agricultural

lands subject to assessment of land revenue and putting the parties into the

possession of the land fallen to their respective share. This has been done

because of the provision of Section 54 of the Civil Procedure Code. In view

of the rival contentions, the questions (1) whether the decree passed is in the

eye of law the preliminary decree or the final decree so far as it relates to the

division of the property (land) subject to assessment of revenue (2) whether

the Collector is the Revenue Officer and against his decision qua partition of

the land subject to assessment of land revenue appeal or revision would lie

before the Revenue Authority in hierarchial set-up under the Code or before

the Civil Court passing the decree under C. P. Code, (3) what is the control

of  the  Civil  Court  passing  the  decree,  and (4)  whether  the  Collector  to

whom the decree is sent under Section 54 C. P. Code for partitioning the



agricultural land subject to land revenue has to pass final decree or make

any  report  to  the  Court  arise  for  determination.  In  order  to  decide  the

questions, firstly relevant provisions of C.P. Code may be stated. 

"54. Partition of estate or separation of share :- 

Where the decree is for the partition of an undivided estate assessed to the

payment of revenue to the Government, or for the separate possession of a

share of such an estate, the partition of the estate or the separation of the

share shall  be made by the Collector  or  any gazetted subordinate  of  the

Collector deputed by him in this behalf, in accordance with the law (if any)

for  the  time-being  in  force  relating  to  the  partition,  or  the  separate

possession of shares, of such estates." 

One should not miss to note, Rule 18 of Order 20, C. P. Code helpful to

decide  whether  the  decree  passed  for  partition  of  the  agricultural  lands

subject to assessment of land revenue is the final decree or a preliminary

decree, and that provision is couched in the words as under :  

"18. Where the Court passes a decree for the partition of property or for the

separate possession of a share therein, men, (1) if and insofar as the decree

relates to an estate assessed to the payment of revenue to the Government,

the decree shall declare the rights of the several  parties interested in the

property,  but  shall  direct  such partition or  separation to be made by the

Collector, or any gazetted subordinate of the Collector deputed by him in

this behalf, in accordance with such declaration and with the provisions of

Section 54; 

(2) if and in so far as such decree relates to any other immovable property or

to movable property, the Court may, if the partition or separation cannot be

conveniently  made  without  further  inquiry,  pass  a  preliminary  decree



declaring  the  rights  of  the  several  parties  interested  in  the  property  and

giving such further directions as may be required." 

It may be mentioned here, that one must not overlook the definition of the

decree given vide Section 2(2) Civil Procedure Code which runs as under : 

"2(2) "decree" means the formal expression of an adjudication which, so far

as regards the Court expressing it, conclusively determines the rights of the

parties with regard to all or any of the matters in controversy in the suit and

may  be  either  preliminary  or  final.  It  shall  be  deemed  to  include  the

rejection of a plaint and the determination of any question within Section

144, but shall not include,

(a)  any adjudication from which an appeal lies as an appeal from an order,

or 

(b)  any order of dismissal for default. 

Explanation : A decree is preliminary when further proceedings have to be

taken before the suit can be completely disposed of. It is final when such

adjudication completely disposes of the suit. It may be partly preliminary

and partly final." 

In view of such provisions and especially explanation to Section 2(2) and

sub-rule (2) to Rule 18, Order 20 which provide to pass preliminary decree

qua the properties other than properties assessed to the payment of revenue

to Government, the decree passed directing to partition the agricultural land

will be the final decree as the Civil Court has nothing further to do in the

matter, which is required to be done when properties other than agricultural

land are ordered to be partitioned. After the decree directing the Collector to

partition the agricultural lands subject to land revenue is passed, the Civil

Court has even not to execute the decree; the Collector has to partition and



put the concerned parties into the possession of the portions fallen to their

share. The Civil Court has then not to even adjudicate any issue. Hence, by

passing the decree qua agricultural lands the suit is finally and completely

disposed of.  The decree  passed ordering to  partition the  properties  both

agricultural as well as non-agricultural properties, will be the final decree so

far as it relates to agricultural lands subject to land revenue, while it will be

the preliminary decree so far as it relates to the properties, not assessed to

the payment of revenue to the Government. 10. Necessary case-laws, some

of which are cited by the parties, throwing light on the proposition may be

referred to though in view of above clear provisions no case-law is required

to be referred to. The Bombay High Court had an occasion to deal with the

question in D. M. Jacinto & Anr. v. J. D. B. Fernandes, AIR 1939 Bom.

454 : 41 Bom. LR 921. Keeping Rule 20, Order 18, Civil Procedure Code in

mind, it is held that when the decree is sent to the Collector for carrying out

partition of the agricultural land and subsequently the application is filed by

the parties to the Court to send the decree and papers to the Collector, the

same does not amount to execution. In that regard, it is further observed that

when the decree is passed by the Court, its duties are finished and it is for

the Collector to partition the property and put the parties into possession.

When decree, may be a preliminary decree, is passed in a partition suit but

agricultural lands are to be divided, the same would be a final decree as the

actual partition of the agricultural lands is to be carried out by the Collector

and nothing further in this regard is required to be done by the Court. 

https://indiankanoon.org/doc/419701/


s$f JW]DF\ GFDNFZ ;]5|LD SM8[" 56 T[DGL ;D1FGF Shub Karan Bubna @

Shub Karan ... vs Sita Saran Bubna & Ors on 21 August, 2009 , Special

Leave Petition [c] no.17932 of 2009, Equivalent Citation 2009(9) SCC 689' 

R]SFNFDF\ GLR[ D]HA 9ZFJ[, K[ov  

9.1) In regard to estates assessed to payment of revenue to the government

(agricultural land), the court is required to pass only one decree declaring

the rights of several parties interested in the suit property with a direction to

the Collector (or his subordinate) to effect actual partition or separation in

accordance with the declaration made by the court in regard to the shares of

various parties and deliver the respective portions to them, in accordance

with section 54 of Code. Such entrustment to the Collector under law was

for two reasons. First is that Revenue Authorities are more conversant with

matters relating to agricultural lands. Second is to safeguard the interests of

government  in  regard  to  revenue.  (The  second  reason,  which  was  very

important in the 19th century and early 20th century when the Code was

made, has now virtually lost its relevance, as revenue from agricultural lands

is negligible). Where the Collector acts in terms of the decree, the matter

does not come back to the court at all. The court will not interfere with the

partitions by the Collector, except to the extent of any complaint of a third

party affected thereby.  

s5f JW]DF\  GFDNFZ  ;]l5|D  SM8["  Kattukandi  Edathil  Krishnan  vs

Kattukandi  Edathil  Valsan  on  13  June,  2022  GF R]SFNFDF\  GLR[  D]HA

9ZFJ[, K[P



24. A litigant coming to court seeking relief is not interested in receiving a

paper decree when he succeeds in establishing his case. What he wants is

relief.  If  it  is  a  suit  for  money,  he  wants  the  money.  If  it  is  a  suit  for

property, he wants the property. He naturally wonders why when he files a

suit for recovery of money, he should first engage a lawyer and obtain a

decree and then again engage a lawyer and execute the decree. Similarly,

when he files a suit for partition, he wonders why he has to first secure a

preliminary decree, then file an application and obtain a final decree and

then file an execution to get the actual relief. The common sensical query is:

why not a continuous process? The litigant is perplexed as to why when a

money decree is passed, the court does not fix the date for payment and if it

is not paid, proceed with the execution; when a preliminary decree is passed

in  a  partition  suit,  why  the  court  does  not  forthwith  fix  a  date  for

appointment of a Commissioner for division and make a final decree and

deliver actual possession of his separated share. Why is it necessary for him

to remind the court and approach the court at different stages? 

25.  Because  of  the  artificial  division  of  suits  into  preliminary  decree

proceedings,  final  decree  proceedings  and  execution  proceedings,  many

trial Judges tend to believe that adjudication of the right being the judicial

function,  they  should  concentrate  on  that  part.  Consequently,  adequate

importance  is  not  given  to  the  final  decree  proceedings  and  execution

proceedings which are considered to be ministerial functions. The focus is

on disposing of cases rather than ensuring that the litigant gets the relief.

But the focus should not only be on early disposal of cases, but also on

early  and  easy  securement  of  relief  for  which the  party  approaches  the

court.  Even  among  lawyers,  importance  is  given  only  to  securing  of  a

decree,  not  securing  of  relief.  Many  lawyers  handle  suits  only  till



preliminary decree is made, then hand it over to their juniors to conduct the

final decree proceedings and then give it to their clerks for conducting the

execution proceedings. 

29. The present system involving a proceeding for declaration of the right, a

separate  proceeding  for  quantification  or  ascertainment  of  relief,  and

another separate  proceeding for  enforcement  of  the decree to secure the

relief,  is  outmoded  and  unsuited  for  present  requirements.  If  there  is  a

practice of  assigning separate numbers for  final  decree proceedings,  that

should be avoided.  Issuing fresh notices to the defendants at  each stage

should also be avoided. The Code of Civil Procedure should provide for a

continuous and seamless process from the stage of filing of suit to the stage

of getting relief.”  

33. We are of the view that once a preliminary decree is passed by the Trial

Court,  the  court  should  proceed  with  the  case  for  drawing  up the  final

decree suo motu. After passing of the preliminary decree, the Trial Court

has to list the matter for taking steps under Order XX Rule 18 of the CPC.

The courts should not adjourn the matter sine die, as has been done in the

instant  case.  There  is  also  no  need  to  file  a  separate  final  decree

proceedings. In the same suit, the court should allow the concerned party to

file an appropriate application for drawing up the final decree. Needless to

state  that  the  suit  comes  to  an  end only  when  a  final  decree  is  drawn.

Therefore, we direct the Trial Courts to list the matter for taking steps under

Order XX Rule 18 of the CPC soon after passing of the preliminary decree

for partition and separate possession of the property, suo motu and without

requiring initiation of any separate proceedings. 



s&f VFD4p5ZMST  R]SFNFVMDF\  5|:YFl5T  SZ[,  l;wWF\T4  TYF  ;LJL,

5|M;LhZ  SM0GL  S,Do  ZsZfDF\  VF5JFDF\  VFJ[,  C]SDGFDFGL  jIFbIF  

VG[  ;LJL, 5|M;LhZ  SM0 VM0"Z  Z_ ~, !(s!f GL  HMUJF. wIFG[  ,[TF\4  

B[TLGL HDLGGL JC[\R6LGF lS:;FDF\ l;lJ, SM8["  lC:;F GSSL SZL T[ V\U[G]  

C]SDGFD] SIF" AFN4 GSSL SZJFDF\ VFJ[, lC:;FYL VgI SM. DC[;},L SFINF 

VM H[JF S[4 8}S0F WFZF lJU[Z[ SFINFSLI HMUJF.VMGM AFW G0TM CMI TM T[

V\U[GL ;\5}6" SFI"JFCL VG[ lG6"I S,[S8ZzL V[ SZJFGM ZC[ K[P

s*f J/L4  ;NZ  NFJFDF\  DFZF  lJwJFG  5]ZMUFDL  

HHzLV[ TFP ૦૮/૦૫/૨૦૨૪ GF ZMH 5|FYlDS C]SDGFD] SZ[,P VG[ tIFZAFN

C]SDFGFDF 5|DF6[ lC:;FVM V,U SZL VF5JFGL SFI"JFCL DF8[ 0LS=L S,

 [S8ZzL4 E~R TZO DMS,FJ[,P

s(f tIFZAFN  V+[GL  SM8"G[  VF\Sv ૪૧ YL

S,[S8ZzL4 E~R TZOYL V[S ZL5M8" D/[,P H[ J\RF6[ ,[TF DF,]D 50[ K[ S[4 HM 

GFDP SM8"GF C]SDGFDF D]HA EFU,F 5F0JFDF\  VFJ[ TM ;ZSFZzLGF DC[;],  

lJEFUGF U]HZFT B[TLGL HDLGGF 8]S0F 50TF V8SFJJF TYF T[G] V[Sl+SZ6

SZJF AFATGF VlWlGID !)$* D]HA 8]S0F WFZFGM E\U YFI K[P H[YL GFDP 

SM8"GF C]SD D]HA JC[R6L Y. XS[ T[D GYLP 



s)f VFD4 S,[S8zL4 E~RGFVMGM ZL5M8" J\RF6[ ,[TF H6F. VFJ[ K[ S[, 

નામદાર  કોર્ટના  પ્રાથમિક  હુકમનામા  મુજબ  દાવાવાળી  મિલ્કત  ના  ભાગલા  

ખરેખરમા પડી શકે તેમ નથી કારણ કે તેમા ગ ]HZFT B[TLGL HDLGGF 8]S0F 50TF 

V8SFJJF TYF T[G] V[Sl+SZ6 SZJF AFATGF VlWlGID !)$* D]HA 8]S0F 

WFZFGM E\U YFI છે વળી કાયદાના પ્રસ્થાપિત સિધ્ધાંત મુજબ જો કોઇ મિલ્કતના

ભાગલા પાડવા પાછળ કોઇ કાયદાકીય બાધ નડતો હોય તો સીવીલ કોર્ટ  તેવી  

મિલ્કતના ભાગલા પાડવા માટે રેવન્યુ ઓથોરીટીને ફરજ ના પાડી શકેP  આમ, 

નામદાર કોર્ટ  દ્રારા પ્રાથમિક હુકમનામામા દાવાવાળી મિલ્કત પરત્વે જ ેભાગ નકકી

થયેલ છે તે અસરકારક છે અને તમામને બંધનકર્તા છે, પરંતુ ઉપરોકત ચર્ચા કર્યા 

મુજબ દાવાવાળી મિલ્કતના ભાગલા ખરેખર મા પડી શકે તેમ ના હોય જથેી આખરી

હુકમનામુ દોરી શકાય તેમ ના હોય P  જથેી નીચે મુજબનો આખરી હુકમ કરવામા  

આવે છેP 

voo VFBZL C]SD oov

s!f સદર કામે દાવાવાળી મિલ્કતને ગ]HZFT B[TLGL HDLGGF 8]S0F 50TF V8SFJJF 

TYF T[G] V[Sl+SZ6 SZJF AFATGF VlWlGID !)$*  મુજબ ટુકડાધારાનો  

બાધ નડતો હોય અને તેથી દાવાવાળી મિલ્કતના ભાગલા પડી શકે તેમ ના હોય 

જથેી સદર દાવાના કામે DFZF 5]ZMUFDL gIFIFWLXzLV[ TFP ૦૮/૦૫/૨૦૨૪ના 

ZMH  SZ[,  5|FYlDS  C]SDGFDFG[  H  VFBZL  C]SDGFD]  U6JFGM હુકમ SZJFDF\  

VFJ[ K[P 

sZf કલકેટરશ્રી  ભરૂચનાઓએ દાવાવાળી  મિલ્કતના  રેવન્યુ  રેકર્ડમા  નોંધ કરવી  કે  

મિલ્કતમા નામદાર કોર્ટના પ્રાથમિક હુકમનામા મુજબ પક્ષકારોનો હીસ્સો હોય P 



s#f JW]DF\ VF NFJFGF SFD[ CJ[ SM. VFBZL C]SDGFD] NMZJFG] ZC[T] GYLP 

s ૪ f સદર દાવો   O[\;, SZJFGM C]SD SZJFDF\ VFJ[ K[P 

s ૫ f સબંધિત સ્ટાફે સદર હુકમ ની એક નકલ  પાલન અર્થે કલેકટરશ્રી ભરૂચ તરફ  

મોકલી આપવી

      p5ZMST  C]SD  VFH  TFP ૨૦ DL4DFC[v એપ્રિલ 4;G[v ૨૦૨૬ GF  ZMH  B]<,L

VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

તા.૨૦/૦૪/૨૦૨૬
આમોદ.  

 ( આર આર પરમાર) 
પ્રિન્સીપાલ સીવીલ જજ

આમોદ


