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101: Burden of proof

Whoever desires any Court to give judgment as to any legal

right or liability dependent on the existence of facts which he
asserts, must prove that those facts exist. When a person is bound
to prove the existence of any fact, it is said that the burden of
proof lies on that person.
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On a 'preponderance of probabilities'
"...29 In M. Siddiq v. Suresh Das6, a Constitution Bench of this
Court has described the standard of "preponderance of probabili-
ties in the following terms:
"720. The court in a civil trial applies a standard of proof gov-
erned by a preponderance of probabilities. This standard is also

described sometimes as a balance of probability or the prepon-
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derance of the evidence. Phipson on Evidence formulates the
standard succinctly: If therefore, the evidence is such that the
court can say "we think it more probable than not", the burden is
discharged, but if the probabilities Evidence.] In are Miller equal,
v. it Ministerof is not. Phipsonon Pensions[Millerv. Minister of
Pensions, (1947) 2 All ER 372], Lord Denning, J. (as the Master
of Rolls then was) defined the doctrine of the balance or prepon-
derance of probabilities in the following terms: (All ER p. 373 H)
"(1)... It need not reach certainty, but it must carry a high degree
of probability. Proof beyond reasonable doubt does not mean
proof beyond the shadow of doubt. The law would fail to protect
the community if it admitted fanciful possibilities to deflect the
course of justice. If the evidence is so strong against a man as to
leave only a remote possibility in his favour which can be dis-
missed with the sentence, "of course it is possible, but not in the
least probable" the case is proved beyond reasonable doubt, but
nothing short of that will suffice." (emphasis supplied)

721. The law recognises that within the standard of preponder-
ance of probabilities, there could be different degrees of probabil-
ity. This was succinctly summarised by Denning, L.J. in Bater v.
Bater [Bater v. Bater, 1951 P 35 (CA)], where he formulated the
principle thus: (p. 37) "... So also in civil cases, the case must be
proved by a preponderance of probability, but there may be de-
grees of probability within that standard. The degree depends on

the subject-matter." (emphasis supplied)...."
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ufduiglda sd 8.

12.1"..... The standard of proof is hence not the strict standard
which governs a trial, of proof beyond reasonable doubt, prepon-
derance of but a civil probabilities, standard Within governed the
by rule a of preponderance, there are varying approaches based

on context and subject..."

(20) €2dId® YRAYRAlY HRUisol sl guid  edulati
Avidioll Hal dYHI A1 AGisE A8l €2dIAYD YRAYRAIg YIS
A alIHER AAiUMERl ds] AAeldd Ul HYYsoRIA (A, Ad &l.
sid. dlalsial 2ol oflwN” Aldla Adlxa Uldliel ciorR.

TUAU/R097T ol SIA AU YSIEloll WA of G AAdl W9 ofl AU

gl 52d] 933 welidl 81y sURIS RN UIdR dal 18] 2% AU
8.

"..26. It is clear that the Court has to ascertain the
intention of the parties based on the language used in the docu-
ment. Time and again, the Court have laid down certain princi-
ples to interpret any document or clauses therein. In interpret any
fact there are no statutory document. But based on rules the to
settled principles, the Courts are interpreting the documents and
any conditions contained therein. Rules of interpretation are mere
working rules or guidelines and are not binding on the Courts of
law. Yet, they have some sanctity as they have been deduced from

judicial decision over the years. It is found listed in Odgers Con-

Agl. Al ¥, TR
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struction Deeds and of Statutes, used the listed by the Courts and

they have acquired respectability. The Supreme Court in Delhi

Development Authority v. Durga Chand has also noticed Deeds

and Orders Rules and quoted them with approval and as the ob-

servation of the Supreme Court have the force of law of the land,

it may be taken Odgers Rules(known as golden rules of interpre-

tation) have been judicially and may be adopted as Rules for in-

terpretation documents in India. These Rules are recognized of

the listed here under:

l.

LR WD

The meaning of the document or of a particular part of it is
therefore to be sought for in the document itself.

The intention may prevail over the words used

words are to be taken in their literal meaning

literal meaning depends on the circumstances of the parties
When is extrinsic evidence admissible to translate the lan-
guage?

Technical legal terms will have their legal meaning.
Therefore the deed is to be construed as a whole. Apart from
the said seven rules listed by Odger, it would be convenient
to list the following rules for the sake of convenience are
called additional rules and given number in continuation:
Same words to be given the same meaning in the same con-
tract.

Harmonious construction must be placed on the contract far
as possible. However, in case of conflict as between earlier

or later clauses in a contract, later clauses are be preferred to

Agl. Al ¥, TR
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the earlier; while in a will, to earlier clause is to be preferred
to the later.

Contra Proferendum Rule-If two interpretations are possible,
the one favourable to the party who has drafted the contract
and the other against him, the interpretation against that
party has to be preferred.

If two interpretation of a contract are possible the one which
helps to make the contract operative to be preferred to the
other which tends to make it inoperative

In case of conflict between printed clauses and typed
clauses, type clauses are to be preferred. Similarly, in con-
flict between printed and hand written clauses, hand written
clauses are to preferred and in event conflict between typed
and hand written clauses, the hand written calluses are to be
preferred

the special will exclude the general

Rule of expression unius est exclusion alterius

Rule of noscitus a sociss

Ejusdem generic rule will apply both the contract and statute

place of Punctuation in interpretation of documents

"..27. From the Rules stated above, when the language

used in a document 1s unambiguous conveying clear meaning, the

Court has to interpret the document or any condition therein tak-

ing into consideration of the literal meaning of the words in the

document. When there is ambiguity, the intention of the parties

Agl. Al ¥, TR
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has to be looked into. Ordinarily the parties use apt words to ex-
press their intention but often they do not. The cardinal rule again
is that, clear and unambiguous words prevail over the intention.
But if the words used are not clear or ambiguous, intention will
prevail. The most essential thing is to collect the intention of the
parties from the expressions they have used in the deed itself.
What if, the intention is so collected will not secure with the
words used. The answer is the intention prevails. Therefore, if the
language used in the document in unambiguous, the words used
in the document itself will prevail but not the intention...."

BURISd YSIEIHI olIHER US| AHEIAA GlIHER AU
AHelddoall "[Ecel Sadludee 2113021 [A. gaatie" 2vfla 219
Y1dlo] HeUisal sl duid LlotHi Aol Yl AU S B,
d Yxol GUR ¥LNdd (aRAIHiel «AR sIg e2didyai gugRddl
ANl 2uwe 249 e21idd] 8l, RIR SI& £2dIdxHi ACEldll RAIGES
wHal loldi 2Avflal e2c19% 2l dai SIS Redlall v1&aeal 5y
US 8. ¥AR AAuUrdl &l B, AR UaisRlall &g Al Adig] 28
8. AlHIoY Id U2isiRl Uldlell BERI cUSd SAI HIZ Y12y RIGE]a]
Guldl 82 8 g gefldr Al dd sdl ol d gud sl
SIRIEIST Hu (014 €410l Adig] 28 B. UISRIall B U QUWR ol
A1y 210E]l BUue 8 8. A1 A41942yS Glioid A B 5, €2 IA¥H|
W& 52 (A sl Ul y2isRlell &g RIdiall & 8. dell
€2aIAY Hi GIURE NI 2UT ol HRA(E124 &I IR UiSRIoll &(
U2 €2d1A%¥HI 9URAd ICEl Bude @ 8. dyHi ARl Yidl
AHellofluHofl sEH-3 Yol d oyl e2dId] § ¥ (oiflaiel HI2 S
A2 Y YR AdI €d11A%Ial 219D YIUI §&UIY. dYHi IR
Yudl Adlofludofl saH-5 Yol e2d1dy Hiofl ([Qardl migdls
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Y9l Al Yral edrl Alolld edl qigus & dell sig uel
g2dIdyall (o1l H12 d €21y Yridl AHllofluaofl siaA91eS Yol
d YRAUR &AM &g AgA. e2dId® YAdlall SIA1HI YA2Addl,
2]Is(d 20l A10fla eRdA Aed F e2adlg AHHA, £IAYH
e1dd [Aaadlofl Aiefldl of As A18 Uial Adl A1{Ad] 243a)
BEEEEES

(29) AIH, BUASA olIHER AURY AEIUd AHY olIHEIR
qsl Helddoll YSIERA Alal Adi, [Ediofl sIuEl0ll 21 y&1Md
Rictid & 5 [Ediall eldini Yidle] YRAiSal s2d] duid MUles02
AHlg Uloofldldloll Rttid U AHIUR RAudiol &. Al HReld
edlsuR A @lidolloll dgdo aHYAl YRidiol wafd als el
qefadidi 2419 8. 1 YIdlg) YIS0l 2l duid sIe ol AH d1d §
AYs &51sd doil sdl dg A Aa B 5 oiefl. ayai [Ediel] e1qiai
uaifoldeot A Yoy Hecdoll 112 YD & Aol d AS AHSlol
[GinTRIHl VRNl ¥2d Hecd &I} & deg ¥ Hecd YRId §. % AS
QUfsd R dRed Ad oolld dl d YR U d sigHiol] HSiol
Glolld] U5 & ol % Ul Y12y Jd olallddiHi of AIAd &Iy dl
HSlol AN d dois usl il AsAUdl @] 8. U (eideat sd]
quid UASR dHId USRo(l 23] A19Ad] Auidiall & B. yaisiR
uld $2d Ul [o1deatofl cieR ¥diofl udiot2f] 2411 ISR ole] 2idl
uld vaifeideatdi s2d 2dlsdlal ua Wadle]l yel udieiafl 4]
ASIRI olel. i AUl Y2isR A€ e1e AUl Hidldl ofel dY of
¥R1A i Yl uailoideol AIG ¥ HiodIHi 2419, di€lall FA4 YAR
Sdlofl YIdlall ol 63211 dIE] U2 BA B SREI §, dIEl IR ¥
HIJM EIE ANUY| ESSER W B FAR d ASN YR, dYHi dIE] WR
Yudlol oIl Auidie] ofly SRR A B § &A1 ¥ As(d AYS
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gslsdlall Rdcy aldio) ¥enddl 8lh d usldA 1] &slsdq]
1 Rccd @ldio] YAIR $d o] 2% B.

qiglatl eldioll ele AgA dl, (1) Wi o. 02 A
yenddl (Qad ufduiel o. oa &l 03 [Adsdel dl.
39/0¢/R009 all A% ¥ AR 83| ANA B d SAR Y S]]
54 3. UR,9cu/ - 2dIsi3) A1l Adsdall 29222 AUIRI £2d1A%
531 2] s0i%1 diglal AMd S Aed § $Ag] [AAN UIdal Sdlgf
&sHally s3] AU, [Ascd UlAUIE] of. 0 &l 03 all SAR W2
el 24951 sl &l, dIA 28 2dIsRd] &ly, Aol (&A1)
3/5 %laiall €2a1d% aiislell 284 2dIsiR] digla s3] 2410 A
$Rqf (A Uidat 52 202M8]s URsiHoA gsHolIY S 2A1URNY.
(o1) ulA4I€]l ol. 0q &l 05 ofIRA UIAUIE] oi. 09 ol GAIS of. UCRR
oll dl. 29/08/R09R ail A% W22 €2dIAY of. 39¢/02R ]
duielell ¥ €2dIdy $3 ANA & d ARSIREABWI B, dIEld
oftaisdl of®fl dg W& s3. [Ascd UlAUIE] of. 0 &l 03 ofl A
WRI-o0q Hi ¥LNAd] [Adsdd oIHER SI2 ¥ iR [SHd oiss] 52 d
84 UfddIE]l oi. o &l 03 uRiEel diglad AUIUMD 41|
U(AdI€] oi. 09 &l 03 ofl wd Hid [Aasaxiell ayd s3 slA dg
&sHally s AuMY. (s) UlAdIE]l ol. 09 dll ol 41 [Adsd
Aid] 81y, UlAIE] oi. 09 ¥Id 24212 dail €01l HIRIRA § A%l 5
SAYUIRUR HRSA URA-o0a AHi ¥ndd] [dsdol e1dl vl
[l of 2419 i Y sigal sigf uel Ad doield s A ofel ddl
ANYoll Hotl §SH RAHIAAMD. (S) Al Eldicll dHIH U
U(QAIERA Ui 9yd 2AUIARNY. () ofld. sléal 412y d1d dd]
ofl® €lE AUIURNY.

(aR) qigl a% Ais-w &l g€l erl ofl ugsididl ol
SHYURIR AYCHIY GISIAIE AMNed ofIAle) AfUd 2d3Ud] AU I g
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AigatIy Y S B. FHI A E1dioll RDal Ao3u YGlofl Y
S 8. di€lall §.3.0ofl GAeauId A dl FHi A ¥eIdd 8 5,
"2 did uil & 5 UAUIE] 6. 09 of ollH W/ AR Hi Uldg &d. d
0/ d A, d 24208 ofl W/ A FAd o1€ll. Hal AiS—TS
qiofl 9/ R GldiddIHi AHIA B FH| SHFER ofl ollHHI M[AUIE] ai.
09 of olid AUIA B adl oflon 655 HIA [Aaivid] &g Hi2 MR
upi(a3cuo) Adl «iy usa 8. A did vl & §, A3CUo dly
usdl ugdi 11 ¥dlal [orRIMRId Al USR] aeNduRl 8606l &dl.
A did uidl & §, UlAdIEl of dlld oiyall of. 09 HI USdl UBAI
O/ Hi §A § SCIFERAII ofld] AUlddl &dl. A did U] 8 5,
AHIS—50 10 Gllolivid Hol GidIddIH] AHId & FHI § SHFER]
s3 ANd &l dg olad ofell. Ais—F0 Il clalivid HIZ] U
SAUR AR dofl Hol A1SSA VR of&l. A did ul & 5 ollalivid ol
U of. ®, 3 2a ¥ BU sIg Yl yaisiRdl A48l a8l 5 aled] ol
Rss yel oefl. A did udl & 5, U% of. 05 U dledlall [AssS)
HRA 8 ug dai oile3] A8l otefl. A did vl & &, UlAdIE] oi. 09
a €2didy s3] VA dofl 4oy Aed] usl 2R-d & dal H1¥[Eal
Al Adox s o], A did v B 5, ¥lal AlIPls &g HI2
Adiofl &dl A 2131 A s1g siFdiel 52d o1®f] Aol 240 &[SSdlall i€

d% gosI2 SUIHi 241Ad D).

(a3) UlAgie]l dag§ ulAdaiel of. 9/3 HdozRAe wHHAAS
ollAlo} AHis—55 &l AMd a3l AdIE U2 AAUIR Y SAIH
AHIAd 8. FHI A eldloll 22D0ll Y1610l Ho3U YCilol] 1Y S
8. ulddi€lodl Bde duiRd dIgl &Rl sAMT AIdd . FAHi A
*RIA & 5, "d Adsd €2d1dx &l vl d usdi d SIY Gllaliuid
S22 sedl olel. A did U3l 8 3 [Adsd Auidl usdl HIES Rdsd
oflosial A0 & dd] mel A algl. RS JAvidl Usdl AHTA sl
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A& oIl ANE &l dY clad aigl. 21 [Adsdel HRI NAdi
e2dId% scl ded] Hal uolR 8. A did vl 8 5, dHRI NdIRA
0?2851 £2dIAY ol AIUR ol |4 EIVIE SAI ARY A Udl dHg]
ol evid &AG." UIAUIE] &Rl HETH &ISSAl WGR of &ldig] ol
8lssdlll gosR 52 &ldig] YRIR™ A1 B.

(av) A€ EIYIAH] dIE]l d5 X EIE HidYIHI AH1dd B A €lE
AHIoid SRARall (A2 Uidal A(E (oA ofl sdH—a5 ofl AU 5]
%33 8. ¥ oflA Yot B,

Section 16 of the Specific Relief Act provides cer-

tain bars to the relief of specific performance.

"16. Personal bars to relief.—Specific performance of a

contract cannot be enforced in favour of a person—

(a)who would not be entitled to recover compensation

for its breach; or

(b)who has become incapable of performing, or violates
any essential term of.the contract that on his part re—
mains to be performed, or acts in fraud of the contract,
or wilfully acts at variance with, or in subversion of, the

relation Intended to be established by the contract; or

(c) who falls to aver and prove that he has per-
formed or has always been ready and willing to
perform the essential terms of the contract which
are to be performed by him, other than terms of
the performance of which has been prevented or
walved by the defendant.

Explanation—For the purpose of clause (c),-

Agl. Al ¥, TR
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(1)where a contract involves the payment of money, it is
not essential for the plaintiff to actually tender to the de—
fendant or to deposit in court any money except when so
directed by the court:

(ii)the plaintiff must aver performance of, or readiness and
willingness to perform, the contract according to its true

construction.”

(au) Al BURId olIHER YMH s1& dsel PYDI RAMANA
@ RAMULU VS DAVARASETY MANMADHA RAO.CIVIL APPEAL

NO.434 OF2013 ofl YSIEIHI &AM & 5,

13. In order to obtain a decree for specific performance,
the plaintiff must aver and prove that he has performed his
part of the contract and has always been ready and willing
to perform the terms of the contract which are to be per-
formed by him. Section 16(c) of the Specific Relief Act
mandates ‘readiness and willingness’ of the plaintiff to be
averred and proved and it is condition precedent to obtain
the relief of specific performance.

14. There is a and distinction between the terms ‘readi-
ness’ ‘'willingness’ 3'Readiness’ is the capacity of the
plaintiff to perform the contract which includes his
financial position to pay the SALE consideration.
‘Willingness' Is the conduct of the party.

(as) Gulsd sRIEIfl a1 dHY YSIEld lal Adi
dHe dig]l df 2y &Adl AlUs dHy €2dId® Y4l XA d]
digl &RI X dlotivid U2 A1UR AMla e1d] s2d & d dllalivid
AHis—50 &l Y B. Ais—50 UIA] Alollvid AR AYA dl VA
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dufl A1UalR dils usdl ugiall gaigldciieg HeHeRd sS121 oflen
yzioll Alal dufl Aotk €lRl ofl HESIUIA! ol 1RAlg] of1H YRIIY A1
& Al SAR0ll U ol. 05 UR ERI ofl HgsIdId! oflAlofl 48] dH
{Y5l0f [ciRllcl & Aol UBAI U2iSRRoll olld Hal AelHi el
U(Saxflofl A8l &l 24y56lqf [siRilel & dae ofled] ol Rlss] &
U dofl GUR SIg A&l aiell. A1 Gliotivid AR A dl ¥ 3l
200/~ oll 223U BU UAA V. ¥ S U2R ol Glallvid SAR
SA Bldlg] ¥Rl AIA B. AER sIHAI dIE] R ofl Hgsididlotl
SAHUICUR AYCY GISICIY ANBd ol IRA] &RI BAeduIAHI U
Ad 2dIsR sl 2419d 8 5, eldidiof] Adsdel % 2leliuid
SAIHI A19d B dal oy $EHI 9/ AR HI © RUlScloll ol
HI[CS Aol SUFERHI AIAd &all. dYHI dAT &R ISR s3]
AH1dd B F, wlol AlePls &g HI12 Adliofl &dl 210l d 2i910fl SIS
s1318] XA 52d alell. AHIH, AiS—F0 N Hiallvid SAll
[ARre yida HIZ dIE]l &Rl €1d] SAHI A19d 8. UG %
[Adsde] clleiivid S & dHi dHIH USRI &RI Glolivid SAR
qi€lal s AMNMUIHI AH1Ad 81— dY cad ofefl. 1A, el
[Adsde] cllaiivid $R SAIHI AHIAA B. d Glaiivid SAR YR
U2isR 2d 5 dHIH HI[AS Aol SUFER &RI S AU
AHIdd el dg ¥R Al ofell. dIE] &Rl SAR0ll UIda HI2
d=il 631211 A ol viRll &dl A exifddl S1g €2d19D Y1l |
SIA 2y SAIHI A41Ad ofell. i€l df g ISR sAUIAHI 241 &
5 oflolivid AlPls &g HI2 Sl AIAd] 2Hal Aol &Rl
AlUIPs &g Hieol sig siRIdIg] sl 2A1dd &l dY Glald
oiefl. A1, dIE] SAR0] UIGal A1 &EAA HI2 AY Aal vi=l] &dll
d9 YRAUR s [orvga [o1asd 8. UAUIE] of. 09 of A1
ufddIgl oi. 0q &l 05 oAl UAYl Mdasda ARl ANd 8.
U(AdIE] of. 09 oflAIA UIAIE] oi. 0 &l 05 U] ¥ [Aasd
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dAIRI AUE & d AdSd ol AUl €2d1dy 2401 222 1Rl sA3],
dof42 uiid allyell oi. 39E6/R04R, dl. 19/01 /R0 dll AY
digel &Ad 8. ulAdigl o. 09 dIRANIA ¥ eldidiv]]l [Adsd
ulddigl of. o1 &l o uRIYl AuIRl AVE & d UPY AHAY
Ysdlal Avd &ldigf YRAR &R 8. UAUIE] of. 09 kol
UlealR 8. uiledl R A1l ol RILUId dIZL US & UG AIHIo
RUfsd sINY va dseld] AW ded] Ulddig] o. 09 &RI 2Aula
[Adsd vile sd &ldig) YRIRN 241D 8. A1, UlAdIE] of. 09
el Adsd Yaojelell vidledR A12d 3 ollaligigs URAXR
8. A€ SIHAHI dIE] df A S €219 Y] 2% SAIHI A419d
o1®f] Fof1efl AY YR Y& A5 § Sllolivid SAR SAUIHI AHIAA R”UR
Gllolivid ofl USRIl A% YSAA &1 Aol A%y YS] &l dl
Slal Aol S| U2iSiRal YSR &l d YRl dIgl d§ YUR &g ISq
alefl. A1H, AR UAUIE] of. 09 GlalSIgS URAX% sl defl ¥
eldidd] Adsd HIY EsRloieR, dl. Yo, . Gi3U VYR A4d
al./GAlS ol. A<, Fall Uidl oici 39 8 d Adsdal AUl
g2aidy € dl Ut o®fl. dig]l df Y LA HiWs dAHy
€219 Y191 uefl Ag YuR &g o1&l §, ulddigl ¢f. o &
03 ol di€la $e¥ Y2Rall diativid s3] AIUA Hal dell AHA
SAYdl Al siMEAR A &sseR 8. ulAUIEl o. o &l 03
Glaiividel]l AHA of 52 dl eldidial] oalal eldiol]l ARl % oionR
[SHa &1 d 284 ANl 6SSER &l dY YRAUR U usg olell.
g1l a% AAd] s1g Y191 % S} aie] §, Fot1ef] A YR Y 2AF
% UfAYIE]l of. 0w eldididf] RAdsd 2o siga Ag1el A3,
oigfld ¥ 2lousR Sdlall MAcal s3] A 8. ¥€f] Yal of. 0 &l
0% oll ¥dIot aiSRHI 59 ©.

(29) Y&l oi. 0U 4al 05 ofl UUT:—
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AIH, GuAsd YUl sAT Hyo dIgl gRI HIY
ESRIGIER, dl. ¥ORAR, . CI3U VYA Ad ol. /cdIS of. 1¢RR,
Foll Uiidl 6ioiR 39R & d [AdSdeil AUIRI £2cIAY ARSIRUEA &
dg YRUR SAIAHI [o1vg0 2R & dHY UIAIE] ol. 09 oflA]
ofloll S1E/S URABR B. AHY dIE] Hal of. 02 &l 0v YAUR SAIH
ASN 1A of &lY, FY| E1G] URVHI HidUI Y Olofl e1€ Any]
esSER dl o1efl. ¥ Yal oi. oU ol ¥dIcl aiSRHI 52l Hal o,
05 Ucd oflJ ¥ oioll gSH SHIY .

// A sy //

. digloll E19] ol IHYR SAUIHI AHIA B,
R.  UaisRIA Uldliell Ui «d eflagdl,
3. 8SH Y¥Ol gSHalY €Y.

1 gSH AI% diRlul 0 A1, HIE AN, A0l R0RF ol A%Y

yell veicdani dizll, Aciaid] g sl

dl. R0 /0% /015 (foidRIgHR IR, 2Ads])
AOfRA2. Asl. Al ¥,
FG1R.

SIS—9).%. 09T 3R

Agl. Al ¥, TR



