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SUR 3| ASIY Vol d Vg laile Visal sdloll ¥dIGielrR] ARl 5

Aa (eicid] 1S d 2491 ([AarddiR BT SUIHI AH1d] 8.

para : 11. The use of the phrase "until the contrary
is proved" in Sec. 118 of the Act and use of the
words "unless the contrary is proved" in Sec. 139 of
the Act read with definitions of " may presume" and
"shall presume" as given in Sec. 4 of the Evidence
Act, makes it at once clear that presumptions to be
raised under both the provisions are rebuttable.
When a presumption is rebuttable, it only points out
that the party on whom lies the duty of going
forward with evidence, on the fact presumed and
when that party has produced evidence fairly

and reasonably tending to show that the real
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fact is not as presumed, the purpose of the
presumption is over. The accused in a trial under
Sec. 138 of the Act has two options. He can either
show that consideration and debt did not exist or
that under the particular circumstances of the case
the non-existence of consideration and debt is so
probable that a prudent man ought to suppose that
no consideration and debt existed. To rebut the
statutory presumptions an accused is not
expected to prove his defence beyond
reasonable doubt as is expected of the
complainant in a criminal trial. The accused
may adduce direct evidence to prove that the note
in question was not supported by consideration and
that there was no debt or liability to be discharged
by him. However, the Court need not insist in every
case that the accused should disprove the non-
existence of consideration and debt by leading
direct evidence because the existence of negative
evidence is neither possible nor contemplated. At
the same time, it is clear that bare denial of the

passing of the consideration and existence of debt,
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apparently would not serve the purpose of the
accused. Something which is probable has to be
brought on record for getting the burden of proof
shifted to the complainant. To disprove the
presumptions, the accused should bring on
record such facts and circumstances, upon
consideration of which, the Court may either
believe that the consideration and debt did
not exist or their non-existence was so
probable that a prudent man would under the
circumstances of the case, act upon the plea
that they did not exist. Apart from adducing
direct evidence to prove that the note in
question was not supported by consideration
or that he had not incurred any debt or
liability, the accused may also rely upon
circumstantial evidence and if the
circumstances so relied upon are compelling,
the burden may likewise shift again on to the
complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned

in Sec. 114 of the Evidence Act to rebut the
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presumptions arising under Secs. 118 and 139 of
the Act. The accused has also an option to prove
the non-existence of consideration and debt or
liability either by letting in evidence or in some
clear and exceptional cases, from the case set out
by the complainant, that is, the averments in the
complaint, the case set out in the statutory notice
and evidence adduced by the complainant during
the trial. Once, such rebuttal evidence is adduced
and accepted by the Court, having regard to all the
circumstances of the case and the preponderance
of probabilities, the evidential burden shifts back to

the complainant,...

BuIsd Ysielal Hlotyds duIRT Adi, AAgjdlallo] Visal 3] S d
H¥Gloll WIGIOE GiUId § F ofUI9 AR dojdlollo] Visol &I & A
Hioldl A1H1od offeiiol] HiRid Wi Adl YRid1 RIS 2% sAIHI
AAA 8 § 5H ? YUl Ad] eiRAIY AR Ut 285 GuR d@ldl usd

8 5SH ? d &lld Ag uS.

(q4) slcioll SAHI 3RAIE] edRl Ais—ow &l 2Adie GUR Yol
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ol &1} dl Aol AulaliRofl adNNAcid Jog. Ase B6N] YUIGER] 2%

oll& Al ofloid olIHER AURAU Aelddal M/S Indus Airways Pvt.Ltd

And Ors V.S M/S Magnum Aviation Pvt Limited And Anr ol

YSIEIHI BALUI YX0 ol [RALdid] calal AdIHI A1 dl AE YSIEIHI

SlIHER 2%¥RId &lgSicell Shanku Concretes Pvt. Ltd. vs State Of

Gujarat on 30 November, 1999 ol YSIEIHI S3A AHIHISolal AIE

AUdIHI A19d B X oflA ¥ B,

14. This court relies on the decision cited by Mr.

Majmudar of the High Court of Madras (supra), wherein a

principle is laid down that to attract Sec.138 of the Negotiable

Instruments Act, it must be pointed out that there was subsisting

liability or debt on the date when the contract was entered into.

In that given case before the High Court of Madras, the contract

expressly made it clear that the cheques were handed over as

security. In this case, it is clear from the agreement entered into

between the parties that after borrowing the money, making a

statement to repay the same at some future date, the cheques

were issued for due performance. Therefore, the transaction from
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its very nature or from the intention of the parties, as reflected

in the agreement executed between the parties, is purely of a

civil nature, for which a civil suit has already been filed. The

very fact that the payment was agreed to some future date and

there was no debt or liability on the date of delivery of the

cheques, will take the case out of the purview of the Section

138 of the Negotiable Instruments Act.
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