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gldio] YRUR R 8. 1A AR U2l UYLl A1 YRIAI Hal doll SIRAEAR
JlojHlolg] Visel SdI [o1e501 21 B.

T ) B A R

1. 2019(0) AIR(SC) 4617 M. Abbas Haji V/s. T.N. Channakeshava

(A) Negotiable Instruments Act, 1881 Section 138 - Original appellant (since deceased)
convicted and sentenced to pay fine with default stipulation Legal heirs neither liable to
pay the fine or to undergo imprisonment But they have a right to challenge the
conviction of their predecessor only for the purpose that he was not guilty of any
offence. (Para 3)
(B) Negotiable Instruments Act, 1881 Section 138 A quasi-criminal proceeding
Principles applicable to acquittal in other criminal cases does not apply. (Para 6)
(C) Negotiable Instruments Act, 1881 Section 138 Accused only asserting that he did
not issue the cheque Not entering into witness box to prove it Opinion of handwriting
expert is only an opinion and cannot be conclusive Accused also failing to prove having
sent reply to complainant's notice Accused also not explaining how leaves of cheque
entered into the hands of the complainant - Conviction proper. (Para 6)

ollHER AUTRAU AEIGdoll BURAsd YsIEHi WAUING s RLdidl dl,
gidoll SAHI vl AR U2l HIvial HIot Aol EAEUILI &I &ldig] [Saligfa dlad
8. 1A &lcGioll SAHI Y €219 YAUIRA Aol HIMWs YAUIRA dl, I SiHall
ARIVloll As sAuIE] UIA 31 Ad Hicul 2 A YRidIg) URl visel sAIdi 2ARIM] U
[oivg0 oA 8, AIH BUASd YSIEloll RILUId] BlIdall SAHI 2UrUB dIY US 8,
R.2019(1) GLH 338 Birsingh V/S Mukesh Kumar

"[A] Negotiable Instruments Act, 1881 S. 20, S. 87, S. 138 and S. 139 Dishonour
of Cheque Presumption Onus of proof - Blank Cheque If a signed blank Cheque is
voluntarily presented to the payee towards some payment, the payee may fill up the
amount and other particulars This in itself would not invalidate the Cheque The onus
would still be on the accused to prove that the Cheque was not in discharge of a debt or

liability by adducing evidence If the Cheque is otherwise valid, the penal provisions
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would be attracted The existence of a fiduciary relationship between the payee of the
Cheque and its drawer would not disentitle the payee to the benefit of the presumption
under the Act."

"[B] Negotiable Instruments Act, 1881 S. 138 and S. 139-Dishonour of Cheque
Presumption The onus to rebut the presumption that the 25 Cheque has been issued in
discharge of a debt or liability is on the accused The fact that the Cheque might be post
dated does not absolve the drawer of the Cheque of the penal consequences under the
Act."

ol IHER AUTRU AHEIAdall BUASd YSIEIHT MM s RALdidl %dl, s

duid URII YoRall SIR1 AS AIUUIHT A1RU] 8- Aal dall U2 Ael ARVl 8124, ddl
A2NHi sAUIENf] dRERIHI doll VHofdIsiall AIHA & Aol d MB3uRIel e
sd10fl dicelR] AR Ugiofl 811 8. &ldall SAHI 241 SIdHoll ARIVIA 2410 s,
As GuR ARVl 248l, As ARIlall viidioll & (AR &slsd sJUIE U EUIRI YAUR
SUIHI 1A d 81U BURASd YsIElall RILUI] &Gl SAHI QURULI HID US 8.
3. Criminal appeal No. 308/2018 Kishan Rao V/s Shankar Gonda "10. The trial court
after considering the evidence on record has returned the finding that the cheque was
issued by the accused which contained his signatures. Although, the complainant led
oral as well as documentary evidence to prove his case, no evidence was led by the
accused to rebut the presumption regarding existence of debt or liability of the accused."
"17. Section 139 of the Act, 1881 provides for drawing the presumption in favour of
holder. Section 139 is to the following effect: "139. Presumption in favour of holder."

It shall be presumed, unless the contrary is proved, that the holder of a cheque
received the cheque of the nature referred to in section 138 for the discharge, in whole
or in part, of any debt or other liability."

olIHER AURAU UEIAdoll BURAsd YsIEH WAUING s RLdidl dl,
&ldall A SARUIEIRA SIAEAW] AR]. A Slall ARI]all Uidlall AS 2ia As GUR
AHRIYlofl Ael HIMUNS 20l €2a1AD YRIUIRAIY YRAUIR $2d B, d YIdIg] Visol SAIH
AHRIUI gl [o1e501 21-3cd & 0l d eAAlel YRl AR U2l ¢l aldNl. gorg. Aseol]
SHH 13C Aodall SIUEARWII AHojdIal I o2 SAIHI [o1v50 2Jd B,

2012 Cr.L..R. (SC) 192 B. Chandramathi V/s N. Prakash "(A) Negotiable Instruments
Act, 1881-Sec. 138-Dishonour of cheque on account of insufficient fund-Trial Court
convicted and sentenced with one year S.I. with fine? 5,000/ and further directed to pay

compensation 2,20,000/--Order affirmed upto High Court-Appellant admitted her [Para
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5] signature on cheque and sought time to repay the amount-Held, Conviction is
justified."
2012 CR.L.R (Guj) 872 Krishna Nilkanth Desai V/s State of Gujarat and Anr.
"Negotiable Instruments Act, 1881-Sec. 138Dishonour of cheque-Petitioner accused has
neither disputed the issuance of the cheque nor disputed the signatures on cheques nor
disputed that she has deposited the amount in account of the complainant-No reply to
statutory notice was given-Held, Courts below have not committed any illegality in
convicting the petitioner. [Paras 6.2. 6.31]"

R3 ol T Hi Y IIHER AURU elAd AHY BURISA R olIHER US|
Aelddall YSIERNHI UUINC sed RAttid Adl 2Hal dHi eATAd SIUEARa|
Rictid &ldal 3Aall &slsd A1 Adl, SNAIE]l ARUR SIRUEAQ] AY, 1 SlHall
ARl vidloll As, s BU Al SIHall AIRIVUIel 248l (AR &slsd siRpuEAR Fd
YRR 5d &, AR €l adll. goe. As2dll SAH 1< ol A3E o VojHlol
S3AIEloll dRERIHI Blu, IR HIval HI Slaigfd AdIef] A1 SIRIEAwI oA lolo]
visel &g U5 ofell, AIH BURSA YsIERAIoll RILUid] Gldall SAHI UYL @12
us 8,

§. 2009 (3) GLH 742, Hitenbhai Parekh Vs. State Of Gujarat and anr.

"CRIMINAL LAWS DISHONOUR CHEQUE Negotiable Instruments Act, 1881 S. 15
118, S. 138, and S. 139 Complainant and the accused had business Cheque issued by the
Magistrate recorded conviction and awarded sentence on the appeal, Sessions Court set
aside the conviction on the ground that complainant did not produce books of account,
income-tax returns, etc. so as to prove legally enforceable debt On a challenge to the
acquittal by the complainant. Held, documents like original invoice, debit notes and
ledger produced and exhibited clearly snowed debit balance Though there is no
presumption as regards any debt or liability being "legally enforceable", once a debt or
other liability is presumed and note properly rebutted it would be legally enforceable,
unless and until it is shown legally unenforceable debt- On facts, held complaint
produced total proof of debit balance and liability of the cheque amount- Accused only
disputed the liability by showing that the goods were returned after 75 days
presumptions in favour of complainant which the accused could not rebut and disprove
the same by any credible preponderance of probabilities Conviction recorded However,
as the accused was a lady, instead of sentence of important, fine or double the amount of

cheque imposed allowed." Acquittal appeal
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2006 (1) G.L.H. 530 Girishbai Natvarbhai Patel Vs. State of Gujarat and Anr.

"Negotiable Instrument Act, 1881 -Section 138 and 139 Presumption under is rebuttable
Unless rebutted by cogent ad convincing evidences, presumption would be that the
issuance of cheque was in discharge of liability of the debt Burden is on the accused to
rebut presumption In the instant case, accused failed to rebut presumption Acquittal set
aside and matter remanded to the Trial Court for determining sentence and
compensation."
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