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bonafide required by the landlord for occupation
by himself or by any person for whose benefit the
premises are held 81[or where the landlord is a
trustee of a public charitable trust that the
premises are required for occupation for the
purpose of the trust |;

qiglA elqiaioll Aasa yxsaflavie Aiflouviel usiel,
%5uilol AdIuilal uslCl, A1Zsullal A1loiuiiol UsIRIeIA]
uiAel di.ag.q2.2004 al A% Ayiel AUdl. dIElRA Bde
duidHi sojdd & § Al [Mdasd wile 53 R A
Aeldl &dl § dHoll I2dl HIgAId & del ddal Aed] ¥
3Holl S6i1% HA AH 8. diglall [ESANA Ul Bde duIAHi
sojdd ® 5 ddell MarRA eldidiol] Adsd s Al d
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22118el aiisidioll MdsaHi dHIgAId]l B B. Al doisE
saH—-13(2) 85609 Uls Llal AY ¥33] B, ¥ ofl
YO B,

Explanation — For the purpose of clause (g) of sub
section (1) -

(a) a person shall not be deemed to be a
landlord unless he has acquired his interest in the
premises at a date prior to the beginning of the
tenancy or the first day of January, 1964,
whichever is later, or if the interest has devolved
on him by inheritance or succession, his
predecessor—in—title had acquired the interest at a
date prior to the beginning of the tenancy or the
first day of January, 1964, whichever is later.

AHlH, w2 Asedll sdH-13(2)() ol &g HIR2 Slg
RUfsdal i Yl "Hslol HIMGS" HisidiHi 4192 aig] § Ui
Al deIRA aliguidell A3AIA uBdl  [AdsdHi [
(sifas]) Aay el x84l dRlv ad] oy sy
usdl AHilas] Aadl glu el o Adsd dRAIHI Holl &ly d)
doll YRiana1A 41 2Rdl AdINd] A192AS B. Al A%oNHI
od slg Qlsd siEAR Mdsdell HIfGS &l ug =l d
[Adsai cliguiid usael] % &dl &ld Aal ddl [Adsd oiss]
sl diRlu ugl wile]l sl dl #ix 2ia1d %¥33JAIdall AHIUR
cl1gid uIREll soiosl Aad] QISIY olgl. 1 deis ofl.2%Rd
glgsieall 1CES(R) D.AA.AR. vor — WHAE SIHIER
Hedl ([A3eu sisR] Jeizve Hdldidall YsIEl Laulal Ad]
%33 B. Al YSIEIH] §5201— U Hi ol Y¥ot 5pdd B.

15. The ground for eviction under Section 13(1)(g) for

personal, reasonable and bonafide requirement for his
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occupation was not properly considered by the trial
Court, In view of the admitted position, decree for
ejectment under Section 13(1)(g) could not have been
passed. There is no dispute about the fact that the
landlord purchased the property with a sitting tenant
by a registered sale deed on 13-2-1975. An
amendment is made by introducing an Explanation in
Section 13(1)(g) applicable to Gujarat State in Bombay
Rent Act by virtue of which, a purchaser of a house
or a property on or after 1-1-1964 is not entitled to
eviction decree under Section 13(1)(g) of the Bombay
Rent Act. There is no statutory ground available to
the purchaser of a property for eviction on the ground
of reasonable and bonafide requirement of self-
occupation. This aspect is unfortunately not considered
by the trial Court. The trial Court has wrongly passed
decree for eviction on the ground of Section 13(1)(g)
of the Bombay Rent Act. Tile trial Court has also
seriously erred in recording finding about the hardship
in favour of the landlord under Section 13(2) of the
Bombay Rent Act without considering the Explanation
which came to be inserted by the Gujarat Act 57 of
1963. It can be seen from the Explanation that the
purchaser after cut-of date of 1-4-1964 is not a
landlord by a statutory deeming fiction for the
purpose of Section 13(1)(g). In the circumstances, the

finding of the trial Court and granting of decree for


https://indiankanoon.org/doc/179323145/
https://indiankanoon.org/doc/86218701/
https://indiankanoon.org/doc/86218701/
https://indiankanoon.org/doc/86218701/
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eviction under Section 13(1)(g) is rightly reversed by
the appellate Court.

Al GURid Al dUISE oll.ARId &lgsieal 00a(7)
DA RARRCCY — dRI SIEAY HDEAIY [A3L4 Hoy?]
QAICHY JASAHIol YSIE 1ol Adl %37 YRIRd B, Al
YSIEIHI §51 of.— U Hi ol Yot A 8.

15. The next point for determination is whether the
landlord is entitled to decree for eviction on the
ground of his personal, reasonable and bonafide
requirement of the suit accommodation. The
finding of the trial Court in affirmative was set
aside by the lower Appellate Court and in my view
the Appellate Court committed no illegality in
setting aside the finding of the trial Court on this
issue. Under Section 13(1)(g), the landlord is
entitled to decree for eviction of the tenant if he
establishes that the premises are reasonably and
bonafide required by him for occupation by him or
by any person for whose benefit the premises are
held, (or where the landlord is a trustee of a public
charitable trust, that the premises are required for
occupation for the purpose of the Trust). Even if it
is held that the disputed premises is reasonably
and bonafide required by the landlord for his
personal use he will not be entitled to decree for
eviction in view of explanation to Section 13(2) of
the Act. This explanation for the purposes of
Clause (g) of Sub-section (1) provides that a

person shall not be deemed to be a landlord unless


https://indiankanoon.org/doc/106689/
https://indiankanoon.org/doc/106689/
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he has acquired his interest in the premises on a
date prior to the beginning of the tenancy or first
day of January, 1964 whichever is later or if the
interest has been devolved on him by inheritance
or succession, his predecessor in title had acquired
interest at a date prior to the beginning of the
tenancy or first day of January, 1964 whichever is
later. The second part of this explanation is not
applicable because the landlord is not claiming
ownership in the suit property by inheritance or
succession. On the other hand, he is claiming
ownership by virtue of sale deed, namely, by
virtue of purchase. The lower Appellate Court
found that the registered sale deed Exh. 84 was
executed on 9-9-1970. The lower Appellate Court
repelled the version of Kadarbhai Majidbhai that he
had purchased the property in the year 1971-72.
The plaintiff purchased the house from the original
landlord Haji Usmanbhai Umarbhai. It has come in
evidence that the defendant was tenant from the
time of Haji Usmanbhai. It was therefore, a case
where the plaintiff landlord did not acquire interest
in the premises at a date prior to the beginning of
the tenancy. The sale deed is of 9-9-1970. Prior to
that the revisionist could not have acquired any
title in the property. The other condition of the
explanation is also not fulfilled because the
landlord revisionist did not acquire interest in the

premises on the first day of January, 1964. As such
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for the purposes of Section13(1)(g) the revisionist
shall not be considered to be a landlord of the
defendant though he may be considered to be the
landlord of the defendant so far as other issues are
concerned. By enacting this explanation the
Legislature has made distinction in the concept of
expression landlord where eviction is sought on
the ground of bonafide personal requirement. The
expression landlord has to be understood within
the meaning of Clause (g) to Section 13(2) of the
Bombay Rent Act. It is thus clear that if the
tenancy was created before the so—called landlord
acquired interest in the premises he will not be
entitled to get decree for eviction on the ground of
his bonafide and reasonable requirement of the
suit accommodation and to this extent he will not
be considered to be the landlord of the tenant.
Likewise, if the landlord acquired interest in the
premises on 1-1-1964, then also he will not be
considered to be landlord. In the case before me
the landlord acquired interest in the premises on
9-9-1972. As such he is not entitled to the decree
for eviction on the ground of his bonafide personal
requirement.

Guz Al sAT Yyol eldiioll @asd  diglRA dl.
1§.92.200U ol A% ule sl d usdidl eldigi
[Adsadi WlAuIE]l aigiid alE ‘i &dl el doll digld
Adsd uile sdl duid el edl. ddl A%oNai digl oe
Asedll saH-13(1) (D) Yxor 'YeuofCuydsd ¥33RuIa’
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oll sRRIRIR UAUIE] U] Adsdoll su%l Anddl ESSER
&2l ol€fl. GuRlsd AxoNHi [A.21kud si2 digl alisidia]
[Adsdell el ¥3u1d9101 8 d Hgl aisRAI &AM B
dai sig vl 5 siesii ¢a wendl ol sell qiE
eldidia]l Adsdel edofffuydsel ¥330u1ddInl & ol
ufdaiel uiAY geac€aydsoll ¥33lIdell SRRIAR SOI%]
ANgYl 88SER & dg YAUR SAIHI dI€] [ovsn 2R-d el
Hel ol. U 'aiSRHI" SAUUIHI A1 B,

Hel iR @ 2,3 dl ¥ ofl 21Ysd AUl :

YIE] AAIHSIERHIY YUIUIAIRA AHIS— < ol YAIHI ¥RIIdd
& 5 A1 d1.25.92.200U ofl A% Al [Adsd uile sl
2A01 222141 vl 8Ad 8. ulduigl eldidio] Mdsdotl
ClIgId & ol [Adsdd] eilg HIRAS 31.9u/ - 8. ulddiglA
dxflal eilg AUNA o€l 2al ¢ilg AIUdIoll MUY YRl S
oefl. AHEAl elig Hidg el UAUIEIRA A10d aigl. UlAdIE]
9 Hlbot 1]l YR GlIg YsUUIHi [orvgm 2141 &. ¥l A I
sREIRIR eldidioll ([Adsdel Mcul =Aid soi%l Aagdl
&SSER 8. UAUIEIA © HIAE g AHJ| IS YSAd of &l
A1 d1.2€.03.209R ofl AY WS Ul.A.ol.el Gl
AU ¥ olidl ulddigllal Holl 2-d & dH ©di olis]
cllg YsAd ol 3 Adsdall sui%l AN olell. ¥ ollZlAHall
¥dIof U[AYIEIRA U2l ol BSIG ¥dIot AN . dIEIRA
ufddig]l dBell Bae durRiHi soldd 8 § A2 [Adsd
udle s31 A ugdl ulAdiEl A1 Adsdell cliguid 8.
clisidinl 3Holl ¢ist Rigl dHell Ui olell. A &slsd oisRd
8 5 [Mdasd oS Al Rl 329 g & dofl dHal voR
o€, ueHl ¥ 3.u/—- allg 8. 32U/ - ¢lg & doll
daoll U sl 1R aiell, U oilidluai YeIdd & K]
dx1l s& 8. A didofl el o1&l 5 ulddiglA Aol ollélall
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¥dIotHi clisidia] [Adsde] cilg MeH e 33Ul ugl el
3Ulu1 Aol cURGiIE UeR 3UluI &G dH weidd. A &slsd
sojdd 8 5 elqididll [Adasd olioid UQdIElRA dHell 2413
202 UIZ)Ial 0.9/2009 s2dl & il dai eldididl] Adsde]
yHIRI¢d ¢ig aiss] s3] AA1udidl]l didiell sd 8. Ais—-3
qio ¥diel gal ¥RNAd B 5 deil Ul ol.20 Hi AISIdol]
[Adsdd ciig HIRS 31.a—Yo &g ol cURGIE A—VYo dll
GEA HIRIS 3—00 UYA S &dl. w2 HRY 0i.9,/2009
oll SIA SIeHi Glig ¥l &AG § 54 doll el o2l Al ciig
ois] & 5 34 d dl sel o 5. A &slsd s9Ad & 5 Al
eld] sAT A 24916 241 ¥ Adsd cllaid Adsd vid] sdl Hi2
R.Y.01.2¢1/200¢ ofl €141 Sl Val d1.32.03.200€C ail
A% oil.sle edl 1@l oividl. A &slsd s9dd & 5 oidl
EIIAHI HIAd elE Al B,

UlAUIE]l aRE Ais—uq &l Aize A=Y dRYeiy wedgf
ARAUIRIG] AIDIEal 1Y Y SAIHI AHIAd B. A1 AIBE dIE]
dBofl Bde duiRAHi ¥RIAd & 5 A EIdIH] UisIR oell,
HIo HIBE B. A &5ISd oiSRA 8 § dldl eldl 2ici8) s
od HIlEd oell. A &slsd sisRd & ¥ dl eldiqiol]
[AdsaHi Wdl oefl. A &slsd s94Ad B § e IRY ai.
9/2009 #i A UsR aiell. A eslsd asRA & 5 dHL)
Cllg ¥HI SARUI 3ol SIY AILUR YRId1 2% Sd o], dHQ)
02 JI&lRlel ol.9/2009 Hi GlIg SleHi wHI sAAd .
eldigiofl RAasd 1 Qdl ¥gA dl 3l.woo/— &
3lLUoo/— @lIg YsdY uS. MIAYIEl EYSlal ¥RAIHIYA
AHis—UR &l AdUIRAg] AIdiEally Y S B. Bde duRIHI
dHQ weidd & 5 diglA eldidiol]l Mdsd uwilel IRolie
yel dl eldigiof] [RAdsasi 8 8. dHRl g cllg SAUR ¥
sgdg d Uie o], U sleHi ¥HI sARY ded] UoRR B,
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gslsd sojdd 8 5 eldididll Adsde HIRIS elIg 31.9u/ -
8. dIglA dHal Ais—0 didll oA 2Ndl d ol
HWRloll S HI™ GIE AHL) GHIg YSY &g 5 54 d AlE a2,
A18e WA Y dReig daoll [EsA dReiigotl [Es2y &1
8. A &slsd sodd 8 5 AAcY dlRveIY Aol H18
8l ol dig]l elig 2dISRAl of &dl d Aol SIY AIUR
YAd] dHE sléHi 2y sd oiell. A &slsd sojdd 8 § dil
qiglal el AUl sAR s¢ dRIW sed] 84 @y Ysyal
2R-d! dofl sl¢f (a1 AHQ weIdd oiefl,

(29) 11 813 USRI a8 285 Gu Y &Ad AIMUS ial e2dI9D
YAdI dAIQ ddi, A1 s1A UlAdIE] dF A4 diglal ellg
¥l $219d &l d eqifdd] slg e2d19® Yidl 91 5 ¢lig
Ysclofl yglu, Holl 25 Hisadidi 241dd &Y Holl
AHISwll Rfle, sieHi cllg ¥AHl sAAA &l dl GHIg ¥l
sAUlofl YrflR4 [A31R s1g 219 YA 2% SAUIHI 419d
ol®fl. UAIE]l aBall HifWs Yrdl Yxoi digla cllg Ysudl
RJA UG dIElA @lig 2dIsRd o], ug d 2idall sl
€2d1d® YRIdl 2y &Jd olefl. ¥ Al doisy oflad] e
As2ofl saH-2(3)(AN) la Adl ¥33] ¥R B, ¥ ol
YO B,

12. No ejectment ordinarily to be made if tenant
pays or is ready and willing to pay standard rent

and permitted increases.

3(a) Where the rent is payable by the month
and there is no dispute regarding the amount of
standard rent or permitted increases, if such rent
or increases are in arrears for a period of six

months or more and the tenant neglects to make
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payment thereof until the expiration of the period
of one month after notice referred to in sub-
section (2), the Court may pass a decree for
eviction in any suit for recovery of possession.

AiH, sAH-R(3)(J}) ol AdrdigA Adi oy HIR~S
U101 YSUUl Ul Bl Vol 221055 w2 (MHILIGd IS)
AYY| HIod gYURI 23] slgf [AUIE of 81U al ailg © HlEall 3
dell ag Axuell Ysadiaf olis] 8ld dl sAH—R() &50d|
o2l HRUl ydl ¥ elig As Hleoliofl e YsYUlAi
clIgId (oivg0 W1 dl eligiId Uldigf 22l AHIA & ol
Hslol HIAs Aslal viid] sA4dIoll §SH ANYU| BSSER Gidl
8. 02 Asedl sad—a(3)(cll) FdiHi 2119 dl 22105§
w2 (MAHIRIHA @IG) ofl HioY duRl 43 [Adie &Iy dl
sdH—22(3)(oll) Yxol Hslal HIfGSs AHslal vid] sAUIa]
85H ANYY] 6SSER Claldl oell, ol Aotidefloll MeH [EUA
AHYYl SI2 oiss] s Ao dRIU Higuld d AHY Hlgf
GlIs] GIg Vol Hlod dUR] sIeHi ¥HI SAD Aol ”UIRUE]
Aol 13 [aIsid of &R i HU [GRIMAAUA cllg sl
¥H| Ao} UIG AU, Al dCISE SHH—R o QRIS
Llol Ag ¥330 el B.

Explanation.— In any case where there is a dispute
as to the amount of standard rent or permitted
increases recoverable under this Act the tenant
shall be deemed to be ready and willing to pay
such amount if, before the expiry of the period of
one month after notice-referred to in sub—section
(2), he makes an application to the Court under
sub—section (3) of section 11 and thereafter pays

or tenders the amount of rent or permitted
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increases specified in the order made by the Court.

9.9 202 Aseoll sEH-R o ]S LAlal Adi HIgAIdo]]

Q9.2

HIo HIWS YA § A1 ¢llg YsSAdl dJR &dl d Yg
al®fl, URg AUR 221055 2we (MHIRIYd ¢llg) ol [AdiE &l
RIR eligAId saH-2(R) 8696l olidA ARGl s
HlBollHI MHILIGYd CllG oisS] SAI HI2 202 ASeofl sEH-
12(3) Y¥O RY SWloll [} & ol AR SIe aiss] s
84 ¥Hl sAdlal sléail IERAe] UlHal Sdlg] B B il
CRIRGIE CHIGAIA IS YSUUl HIZ AUR ia AHIgR & d
HioldIHT AHIA 8. A1H, SRIEI] UM 21U Llal
Adi 1 HIgId Uld ™I YUl HI2 AUIR ol AHIGR &dl
dg Alldld s [oidg0 0y dl 202 Viseoll sAH-2(3)
(ofl) Yxoio] 22101 AHIA B Hal HSlol HIlAS © HlEaiIef] ugy
AHAo] GIS] Cilg eldlall SRR #HSlal uid] sAUdlall EIdIH]
A5 U S B,

AIH, BUASA sRIEIS] a1dlgA la dd 28S BuRol
WAd] diHi A1 dl 22105E 02 aiss] 52Ul Hizoll 2R
ol..9/2009 UlAdIE] £YQlal &Idall £I1d] VA &JAA d 242118
evid s &dl dg 28S GuR AIAd B. UG Al SIA IRY
01.9/2009 ofl oisc 2Y SAHI A1Ad o&ll § dai | gsH
A & d gsHoll cisd yel 2y sUMI A1Ad aiell. |
GuRid d1€l £4dial Uldlall AHiS—UR ol YRAUIHI ¥R B 5
[Adsdd] cilg HIRS 31.9U/— Ysddl o &ldiofl &slsd UIE]
8. 2ed 5 Al Adsde ciig HIRIS 31.9U/ - Ysddl &dl
d &slsd 2dIsRd 8. ayai dIgl £4Alal AHIS—UR ofl YRAJIH
¥eldd & 3 A2 sl w2 UIRIa wRHI HIRIS
3.AU/— AU cllg ¥HI sAAdl AHIddl 8. dgHi U(AdIE]
£qolal Bde duiRidi sojdd 8 § eldidiol]l [Aasdd HIRs
Gllg 31.9uU/— 8. ud HSlolg) GIg MIAUIE] Ysudl &l d
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3ol s1g €219 Y141 (A.21ud S1& AH2 Y LA o1ef].
U(AdIE] a2 Uldlall YR1d1di Ad] eslsa wRigdiAi 2419d
& & d=dl diglal ellg HISAd &dl Aol dIElal GlIg AUl ¥
adl ug digl 2dIsRdl of &dl, Ug d 243all SIg £2dIAY
AIGR Y141 285 GUR 2%y 2Ad o], UlAUIE]l LUl dIEld
Sig Hofl A& clig YsAd el ddl yel sig €AY
Yudl 2% UAd o€l 5 [A.21ud sieai el sig disiell 254
¥Hl S2AAd &l Al S1g €2dIdY Y11 Y &Jd aefl. <
Hioldl UidR Hioll Adidi 2419 § eldididd] Adsde ¢iig
312U/ - aissl &Ad of &g dH ©di MAUIE] asel ddlol]
HioAdll YOl HIRAS Glig 31.3/— UHILg oIS cilg i€l
YsAd &l 5 Ysdl Al Mcol A &l dg 85 U
2Ad o€l ayHi dIElA cllg Adliall ofl UISH &1 § dIEld
Holl 201528/l HisdIdd &1y § dIElRA AN ollElR Hol ugd)
ciisiofl s1g 284 UlAUIEIRA YsAd &l § eldlall SIA Sl
¥Hl SAAd &l § 221055 2020(l 3RY 6i.9/2009 il SIA
¥Hl AAd &l d Aol SIY €AY YRAAI Y SUIHI
AH1Ad ol€fl. ¥efl UAUIE] GiIg ASUUl HI2 AUR ol AHIGR
edl ddl sig eslsa YaRr dl «efl. 288 GUR ¥ Y1l
AIAd B A Fdi dIEIRA A &51Sd YuUR 52 B § UlAUIE]A
9 HIA S YUR AHAG HIG YSUUIHI SYR A & ol
U(AdIElA clig YsAd o], H1H, UlAdIE] ¢ig Ysddl HI2
dAR Va9 &dl d YJUR LA o &l Hgl of. 2 Vvl ¥
'8SIRHI" VHal Yl of. 3 'oISRAI' BAUYYIHI 241D .
Hel ol & ofl U -

(2¢) [@Q.21ud sIE Ais—aw &l asdidi A19d1 Yl of. 2 WlddIE]
eldidiaf] o3 iotl HiRls 31.au/— &l cligAiid & d YuR
SAIHI dIE] (oivgn 2R & dH 5AAd 8. ug MIAdIE]
gqclol ARAIHIY ANEA AHIS—UR ofl APIE GURall YAYIHI
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¥Rldd 8 5 [Adsde elig HIRS 31.9u/— Ysddl o
gldioll &slsd uwldl 8. A1 sdl 2we UIZIRlel 2R3
HIRS 31.9u/— AU allg YAl sAAdl AH1AdT B al Bde
duIAHi sojdd 8 5 eldididl] Adsde HIRS ailg 31.au/ -
8. dH ©di [A.21ud SIE A1 &51sd tu1al d18d o1ell 2Aal Hel
ol. 1 'oisRHI &yAJA & d ¢fd CRA 8.

Q.2 slE gl o. 2 digl el (Adsdoll
Aetiof€yydsotl ¥3NuIAYIN & d oSRHAI 5AAA & A
GuRlsd Ul sl Yo sig ¢a weidl o,

[Q.2Iud sIE Hgl of. 3 qiglA ulddiglad AHNd oA
ARSIRUEMR & dH &Add 8. Ug GuAsd UAT sAT Yo
ufddigl £9clal Uldlall AHiS—UR ofl AIIE BUell YAUIHI
sojdd 8 3 eldidioll Adsde HIRIS @lig 31.au/— 8.
qyHi AA211Gall €1 MIAA gl ol@] erRdlotl SRR A1
AUIER-C 3d—2 Y¥o e AT A19d], ug AUl
AHIE-C 3d—v Yol dI€]l aid] €1d] Elvid 3] A5 B, F]
qig]l edRl UlAdIgla ¥ ollZlA AHUdIHT A19d B d ailE]Ral
ARSIRUEAUR S8l ASKRI olgl. dyHi Gusd Ul syl Hyof
qIglA ol1glR 241l doll UAUIEIA AHHA SA ol€l] Aol AS
Aol cl1s] @isiell 284 di€lal Ysdd oled] Ay UlAdiE]
Hioldl &1 5 HIRAS @lIg 31.3/— &g dl d Y¥ol U@l HiSlol]
284 diglal YsAd o], ¥ [A.21uc SIE Hgl ol. 3 '&SRAI'
&Add 8 d ¢fd ¢iRd 8.

[Q.21ud sie Ygi of. 3(A) diglal ad] e1d] 5241 UlAcitlld
& dg &gdd & d ULl ¢fd CRA 8. SRl 5 JIEIRA &Ida
Eldl Elvid Sl 216G &ldall EldiHl ¥RINdd SRRIRR
R.[E.Y.01.2¢2/200¢ Evid S 2al A €1d] dIEIRA MR
gl oel oRdl AE-C 3d-2 Y¥G E Sl §SA
dl.39.03.200C ol JAY C3Ucll 951 Aslaid Aol
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Adla o] caiRl sUIAHI 241dd &ldig) ¥RIR™ 8. dIElA d
eld) 53] s19a dal Hie s sRidiel sed sldig) 5 241 §SH
[Q3et sIg siRddigl sAIAi 241dd @ldig) ¥Rl ol ial
qigl L9Rl d % sRENAR s &idel €191 d1.93.05.209R
ol A% Evd  SAIHI  AHAd  &ldigf w8
R.[IE.Y.0l.2¢1/200¢ gf JRIEN UR [oRISI &Y olefl. ¥
gigl A o [Ascy gl & () Yol eldl 2R sAYd]
Al () oldl EID] EIUA $d1. A1 doisE 2025(3) CivCC
54 — AH3glal AoAR] (A0l )all dIRA [A3L4 2ASYA
Aol YSIEl 1o Al ¥33] FRIR™ &. A1 YSIElol| §S2 of.
2,23 ol 25 Hi oA Yol &AM 8.

22. The next question i.e. question No. (II), that falls
for consideration is as to whether after dismissal of
suit in default under Rule 2 and Rule 3 of Order IX of
the C.P.C., a fresh suit is barred by the principle of
res judicata.

23. The principle of res judicata is based on the
common law maxim “nemo debet bis vexari pro una
et eadem causa’??, which means that no man shall be
vexed twice over the same cause of action. It is a
doctrine applied to give finality to a lis. According to
this doctrine, an issue or a point once decided and
attends finality, should not be allowed to be reopened
and re-agitated in a subsequent suit. In other words,
if an issue involved in a suit is finally adjudicated by
a Court of competent jurisdiction, the same issue in a
subsequent suit cannot be allowed to be re-agitated. It

is, therefore, clear that for the application of principle
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of res judicata, there must be an adjudication of an
issue in a suit by a court of competent jurisdiction.

26. From a plain reading of the term <¢decree”, it is
manifestly clear that to constitute a decree, there must
be a formal expression of an adjudication which
conclusively determines the right of the parties with
regard to all or any of the matters in controversy in
the suit, but the decree shall not include any
adjudication from which an appeal lies as an appeal
from an order or any order of dismissal for default. It
is, therefore, evidently clear that a dismissal of a suit
or application for default particularly under Rule 2 or
Rule 3 of Order IX of the C.P.C. is not the formal
expression of an adjudication upon any right claimed
or the defence set up in a suit. An order of dismissal
of a suit or application in default is also not
appealable order as provided under Order XLIII of the
C.P.C. If we read Order XLIII C.P.C., we will find that
orders passed under Order IX, Rule 9 of the C.P.C. or
Order IX Rule 13 of the C.P.C. are made appealable,
but order passed under Order IX Rule 4 of the C.P.C.
is not appealable. It is, therefore, clear that an order
of dismissal of a suit or application in default under
Rule 2 or Rule 3 of Order IX of the C.P.C. is neither
an adjudication or a decree nor it is an appealable
order. If that is so, such order of dismissal of a suit

under Rule 2 or Rule 3 of Order IX of the C.P.C. does
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not fulfill the requirement of the term “judgment” or
“decree””, inasmuch as there is no adjudication. In
our considered opinion, therefore, if a fresh suit is
filed, then such an order of dismissal cannot and shall

not operate a res judicata.
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	12. No ejectment ordinarily to be made if tenant pays or is ready and willing to pay standard rent and permitted increases.

