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“Conclusion therefore is that trial cannot be
held in the absence of an accused unless personal
appearance is dispensed with for wvalid reasons and
examination there of an cannot accused be dispensation
under section of 313 Cr.P.C if incriminating evidence
appears in the evidence of the witness. Speedy trial does
not take the meaning of jumping the stages in criminal
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trial. In view of this discussion, I hold that all these
revision petitions deserve to be allowed for the purpose of
disposal of all the cases afresh by the trial court.”

(€.1) &ldall doisy. (s.ul.slsoll sdH *ee du1d adl
%33 FRIR AIA & ¥ oflA Yo B. :
“Section 299 Record of evidence in absence of accused.

(1) : If it is proved that an accused person has absconded,
and that there is no immediate prospect of arresting him,
the court competent to try such person for the offence
complained of may, in his absence, examine the witnesses
(if any) produced on behalf of the prosecution, and record
their depositions and any such depositions may, on the
arrest of such person, be given in evidence against him on
the inquiry into, or trial for, the offence with which he is
charged, if the % deponent is dead or incapable of giving
evidence or cannot be found or his presence cannot be
procured without an amount of delay, expense or
inconvenience which, under the circumstances of the case,
would be unreasonable.”

(€.) &aldall sIA [5.41.8ls SAHH REC Al GHI.Y.4RId]
SAH 33 ofl 211 HI2 ol1d. QM1 siee] Nirmal

Singh vs. State of Haryana 2000 (4) SCC 41, il
U2l ol.% AU AUl ¥33] ¥Rl 1A 8.

“4. Section 299 of the Code of Criminal Procedure
consists of two parts. The first part speaks of the
circumstances under which witnesses produced by the
prosecution could be examined in the absence of the
accused and the second part speaks of the circumstances
when such deposition can be given in evidence against the
accused in any inquiry or trial for the offence with which
he is charged. This procedure contemplated under Section
299 of the Code of Criminal Procedure is thus an
exception to the principle embodied in Section 33 of the
Evidence Act inasmuch as under Section 33, the evidence
of a witness, which a party has no right or opportunity to
cross-examine is not legally admissible. Being an
exception, it is necessary, therefore, that all the conditions
prescribed, must be strictly complied with. In other words,
before recording the statement of the witnesses produced
by the prosecution, the court must be satisfied that the
accused has absconded or that there is no immediate
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prospect of arresting him, as provided under the first part
of Section 299(1) of the Code of Criminal Procedure.
There possibly cannot be any dispute with the proposition
of law that for taking the benefits of Section 299 of the
Code of Criminal Procedure, the conditions precedent
therein must be duly established and the prosecution,
which proposes to utilise the said statement as evidence in
trial, must, therefore, prove about the existence of the
preconditions before tendering the evidence. On a mere
perusal of Section 299 of the Code of Criminal Procedure
as well as Section 33 of the Evidence Act, we have no
hesitation to come to the conclusion that the preconditions
in both the sections must be established by the prosecution
and it is only then, the statements of witnesses recorded
under Section 299 Cr.P.C before the arrest of the accused
can be utilised in evidence in trial after the arrest of such
accused only if the persons are dead or would not be
available or any other condition enumerated in the second
part of Section 299(1) of the Code of Criminal Procedure
is established.” (emphasis supplied)
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“Evidence to be taken in presence of accused. Except as
otherwise expressly provided, all evidence taken in the
course of the trial or other proceeding shall be taken in the
presence of the accused, or, when his personal attendance
is dispensed with, I the presence of his pleader.
Explanation.-In this section,"accused"includes a person
in relation to whom any proceeding under Chapter

VIII has been commenced under this Code.”
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