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As ¥ URRYUMHI UlSdd UlSAA A2 A1d2I &Y AS &
Aol AlHIoY ddsoll slg Ulssy Ad ald] oiell a0 del
%R lolR AIBElSl YRId] A SRRIRR asi] ASKR ol §
dx1l AssA uRRAHI UMssA Ad ddd oiefl. 241 dHIA
Glicid] lal A AEIAA YR1d I HERUISol URIIoll eU1Nd
Rittidial taulal dgal 211 SIA SA B. A1 ACISS oll. AR
AEIAdD] A.A1E.41R. 2007 AA.A]. 35C0 — 222 Al
BdR MERI [A3¢y EdoglAeall YsIEl Llal Ad] «¥33] ¥LIR
8. Vi1 YSIEloll §52U—§ Hi oA Yol 5Add 8.

"In view of the rival submissions it has to be first seen
whether prosecution has established its case. Strictly
speaking, the case is not of circumstantial evidence.
Human behavior varies from person to person. Different
people behave and react differently in different situations.
Human behaviour depends upon the facts and
circumstances of each given case. How a person would
react and behave in a particular situation can never be
predicted. Every person who witnesses a serious crime
reacts in his own way. Some are stunned, become
speechless and stand rooted to the spot. Some become
hysteric and start wailing. Some start shouting for help.
Others run away to keep themselves as far removed from
the spot as possible. Yet others rush to the rescue of the
victim, even going to the extent of counter-attacking the
assailants. Some may remain tightlipped overawed either
on account of the antecedents of the assailant or threats
given by him. Each one reacts in his special way even in

similar circumstances, leave alone, the varying nature
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depending upon variety of circumstances. There is no set
rule of natural reaction. To discard the evidence of a
witness on the ground that he did not react in any
particular manner is to appreciate evidence in a wholly
unrealistic and unimaginative way." qga{i Al doiss
2023(U) 28d 1w — clig JeIH vidS [A3ey 222 S
HERIZo YSIEl tlal Al %33 LRI B, Al YSIEIHI
ol|.2Ad1UU eIAA of | Yol spAAA B.

"25. The appreciation of ocular evidence is a hard task.
There is no fixed or straight-jacket formula for
appreciation of the ocular evidence. The judicially evolved
principles for appreciation of ocular evidence in a criminal
case can be enumerated as under:

«]. While appreciating the evidence of a witness, the
approach must be whether the evidence of the witness
read as a whole appears to have a ring of truth. Once that
impression is formed, it is undoubtedly necessary for the
Court to scrutinize the evidence more particularly keeping
in view the deficiencies, drawbacks and infirmities pointed
out in the evidence as a whole and evaluate them to find
out whether it is against the general tenor of the evidence
given by thewitness and whether the earlier evaluation of
the evidence is shaken as to render it unworthy of belief.
II. If the Court before whom the witness gives evidence
had the opportunity to form the opinion about the general
tenor of evidence given by the witness, the appellate court
which had not this benefit will have to attach due weight

to the appreciation of evidence by the trial court and
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unless there are reasons weighty and formidable it would
not be proper to reject the evidence on the ground of
minor variations or infirmities in the matter of trivial
details.

III. When eye-witness is examined at length it is quite
possible for him to make some discrepancies. But courts
should bear in mind that it is only when discrepancies in
the evidence of a witness are so incompatible with the
credibility of his version that the court is justified in
jettisoning his evidence.

IV.  Minor discrepancies on trivial matters not touching
the core of the case, hyper technical approach by taking
sentences torn out of context here or there from the
evidence, attachingimportance to some technical error
committed by the investigating officer not going to the
root of the matter would not ordinarily permit rejection of
the evidence as a whole.

V. Too serious a view to be adopted on mere variations
fallingin the narration of an incident (either as between
the evidence of two witnesses or as between two
statements of the same witness) is an unrealistic approach
for judicial scrutiny.

VI. By and large a witness cannot be expected to
possess a photographic memory and to recall the details of
an incident. It is not as if a video tape is replayed on the
mental screen.

VII. Ordinarily it so happens that a witness is overtaken

by events. The witness could not have anticipated the
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occurrence which so often has an element of surprise.
The mental faculties therefore cannot be expected to be
attuned to absorb the details.

VIII. The powers of observation differ from person to
person. What one may notice, another may not. An object
or movement might emboss its image on one person's
mind whereas it might go unnoticed on the part of
another.

IX. By and large people cannot accurately recall a
conversation and reproduce the very words used by them
or heard by them. They can only recall the main purport
of the conversation. It is unrealistic to expect a witness to
be a human tape recorder.

X. In regard to exact time of an incident, or the time
duration of an occurrence, usually, people make their
estimates by guess work on the spur of the moment at the
time of interrogation. And one cannot expect people to
make very precise or reliable estimates in such matters.
Again, it depends on the time-sense of individuals which
varies from person to person.

XI.  Ordinarily a witness cannot be expected to recall
accurately the sequence of events which take place in
rapid succession or in a short time span. A witness is
liable to get confused, or mixed up when interrogated later
on.

XII. A witness, though wholly truthful, is liable to be
overawed by the court atmosphere and the piercing cross

examination by counsel and out of nervousness mix up
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facts, get confused regarding sequence of events, or fill up
details from imagination on the spur of the moment. The
sub-conscious mind of the witness sometimes so operates
on account of the fear of looking foolish or being
disbelieved though the witness is giving a truthful and
honest account of the occurrence witnessed by him.

XII. A former statement though seemingly inconsistent
with the evidence need not necessarily be sufficient to
amount to contradiction. Unless the former statement has
the potency to discredit the later statement, even if the
later statement is at variance with the former to some
extent it would not be helpful to contradict that witness.”
[See Bharwada Bhoginbhai Hirjibhai v. State of Gujarat
1983 Cri LJ 1096 : (AIR 1983 SC 753) Leela Ram v. State
of Haryana AIR 1995 SC 3717 and Tahsildar Singh .
State of UP (AIR 1959 SC 1012)]"

27. In assessing the value of the evidence of the
eyewitnesses, two principal considerations are whether, in
the circumstances of the case, it is possible to believe their
presence at the scene of occurrence or in such situations
as would make it possible for them to witness the facts
deposed to by them and secondly, whether there is
anything inherently improbable or wunreliable in their
evidence. In respect of both these considerations,
circumstances either elicited from those witnesses
themselves or established by other evidence tending to
improbabilise their presence or to discredit the veracity of

their statements, will have a bearing upon the value which
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a Court would attach to their evidence. Although in cases
where the plea of the accused is a mere denial, the
evidence of the prosecution witnesses has to be examined
on its own merits, where the accused raise a definite plea
or put forward a positive case which is inconsistent with
that of the prosecution, the nature of such plea or case
and the probabilities in respect of it will also have to be
taken into account while assessing the value of the
prosecution evidence."
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[A3eu [EalRl siguICiY dIofl YSIE] el Ad] ¥37] YRIIR
8. Vil YSIEloll §5 of. 19 Hi oll.AdRAU AeIAd &JAA B
% "17. Ocular evidence is considered the best evidence
unless there are reasons to doubt it. The evidence of PW2
and PW10 is unimpeachable. It is only in a case where
there is a gross contradiction between medical evidence
and oral evidence, and the medical evidence makes the
ocular testimony improbable and rules out all possibility of
ocular evidence being true, the ocular evidence may be
disbelieved. In the present case, we find no inconsistency
between the ocular and medical evidence. The High Court
grossly erred in appreciation of evidence by holding that
muddamal no.5 was a simple iron rod without noticing the
evidence that it had a sharp turn edge." Clga-li 2| dois3
oll.2AdRU AeIddall 20q0(0) AAAR{] uEe — ucgd
Ade [A3eu 222 21§ HEJ UERIol YSIEl LId Ad] %37
SRl 8. A YSlEloll $5A of. 30 &l 35 Hi ofl.AIRY
AHeldd s21dd B 5,

"30. In Ram Narain Singh v. State of Punjab, AIR 1975 SC
1727, this Court held that where the evidence of the
witnesses for the prosecution is totally inconsistent with
the medical evidence or the evidence of the ballistics
expert, it amounts to a fundamental defect in the

prosecution's case and unless reasonably explained it is

sufficient to discredit the entire case.

31. In State of Haryana v. Bhagirath & Ors., (1999) 5 SCC 96, it

was held as follows:-

"The opinion given by a medical witness need not be the last word


https://indiankanoon.org/doc/720083/
https://indiankanoon.org/doc/1995089/
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on the subject. Such an opinion shall be tested by the court. If the
opinion is bereft of logic or objectivity, the court is not obliged to go
by that opinion. After all opinion is what is formed in the mind of a
person regarding a fact situation. If one doctor forms one opinion
and another doctor forms a different opinion on the same facts it is
open to the Judge to adopt the view which is more objective or
probable. Similarly if the opinion given by one doctor is not
consistent with probability the court has no liability to go by that
opinion merely because it is said by the doctor. Of course, due
weight must be given to opinions given by persons who are experts
in the particular subject."

[Emphasis added]

32.  Drawing on Bhagirath's case (supra.), this Court has held that
where the medical evidence is at variance with ocular evidence, it
has to be noted that it would be erroneous to accord undue primacy
to the hypothetical answers of medical witnesses to exclude the
eyewitnesses' account which had to be tested independently and not
treated as the "variable" keeping the medical evidence as the
"constant". Where the eyewitnesses' account is found credible and
trustworthy, a medical opinion pointing to alternative possibilities
can not be accepted as conclusive. The eyewitnesses' account
requires a careful independent assessment and evaluation for its
credibility, which should not be adversely prejudged on the basis of
any other evidence, including medical evidence, as the sole
touchstone for the test of such credibility. The evidence must be
tested for its inherent consistency and the inherent probability of the
story; consistency with the account of other witnesses held to be
creditworthy; consistency with the undisputed facts, the "credit" of
the witnesses; their performance in the witness box; their power of
observation etc. Then the probative value of such evidence becomes
eligible to be put into the scales for a cumulative evaluation. (Vide
Thaman Kumar v. State of Union Territory of_Chandigarh, (2003) 6
SCC 380; and Krishnan v. State, (2003) 7 SCC 56).


https://indiankanoon.org/doc/834197/
https://indiankanoon.org/doc/1529839/
https://indiankanoon.org/doc/1529839/
https://indiankanoon.org/doc/1529839/
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33. In Solanki Chimanbhai Ukabhai v. State of Gujarat, AIR
1983 SC 484, this Court observed, "Ordinarily, the value of medical
evidence is only corroborative. It proves that the injuries could have
been caused in the manner alleged and nothing more. The use which
the defence can make of the medical evidence is to prove that the
injuries could not possibly have been caused in the manner alleged
and thereby discredit the eye-witnesses. Unless, however the
medical evidence in its turn goes so far that it completely rules out
all possibilities whatsoever of injuries taking place in the manner
alleged by eyewitnesses, the testimony of the eye-witnesses cannot
be thrown out on the ground of alleged inconsistency between it and
the medical evidence." [Emphasis added]

34. A similar view has been taken in Mani Ram & Ors. v. State
of U.P,, 1994 Supp (2) SCC 289; Khambam Raja Reddy & Anr. v.
Public Prosecutor, High Court of A.P., (2006) 11 SCC 239; and State
of U.P. v. Dinesh, (2009) 11 SCC 566.

35. In State of U.P. v. Hari Chand, (2009) 13 SCC 542,

this Court re- iterated the aforementioned position of law
and stated that, "In any event unless the oral evidence is
totally irreconcilable with the medical evidence, it has
primacy."

36. Thus, the position of law in cases where there is a
contradiction between medical evidence and ocular
evidence can be crystallised to the effect that though the
ocular testimony of a witness has greater evidentiary value
vis- -vis medical evidence, when medical evidence makes
the ocular testimony improbable, that becomes a relevant
factor in the process of the evaluation of evidence.
However, where the medical evidence goes so far that it

completely rules out all possibility of the ocular evidence


https://indiankanoon.org/doc/1735608/
https://indiankanoon.org/doc/1308968/
https://indiankanoon.org/doc/1308968/
https://indiankanoon.org/doc/424825/
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being true, the ocular evidence may be disbelieved.
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Q04. Murder : Except in the cases hereinafter

excepted, culpable homicide is murder -

(@) if the act by which the death is caused is done
with the intention of causing death; or

(b) if the act by which the death is caused is done
with the intention of causing such bodily injury
as the offender knows to be likely to cause the
death of the person to whom the harm is
caused; or

(¢) if the act by which the death is caused is done
with the intention of causing bodily injury to
any person and the bodily injury intended to be
inflicted is sufficient in the ordinary course of
nature to cause death; or

(d if the person committing the act by which the
death is caused knows that it is so imminently
dangerous that it must in all probability cause
death or such bodily injury as is likely to cause

death and commits such act without any excuse
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for incurring the risk of causing death or such
injury as aforesaid.

Exception 1. - Culpable homicide is not murder if the

offender whilst deprived of the power of self control

by grave and sudden provocation, causes the death of
the person who gave the provocation or causes the
death of any other person by mistake or accident:

Provided that the provocation is not, -

(@) sought or voluntarily provoked by the offender
as an excuse for killing or doing harm to any
person,

(b) given by anything done in obedience to the law
or by a public servant in the lawful exercise of
the powers of such public servant,

(¢c) given by anything done in the lawful exercise of
the right of private defence.

exception 2. - Culpable homicide is not murder if the
offender in the exercise in good faith of the right of
private defence of person or property exceeds the
power given to him by law and causes the death of
the person against whom he is exercising such right of
defence without premeditation and without any
intention of doing more harm than is necessary for
the purpose of such defence.

exception 3. - Culpable homicide is not murder if the

offender being a public servant or aiding a public
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servant acting for the advancement of public justice
exceeds the powers given to him by law and causes
death by doing an act which he in good faith believes
to be lawful and necessary for the due discharge of
his duty as such public servant and without ill will
towards the person whose death is caused.

exception 4. - Culpable homicide is not murder if it is
committed without premeditation in a sudden fight in
the heat of passion upon a sudden quarrel and
without the offender s having taken undue advantage
or acted in a cruel or unusual manner.

exception 5. - Culpable homicide is not murder when
the person whose death is caused being above the age
of eighteen years suffers death or takes the risk of
death with his own consent.

(v9) ofl. Aot Ad.0fl SEH-00 Adi A Sl S HYY
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"21. Intention, which is a state of mind, can never be
precisely proved by direct evidence as a fact; it can only be
deduced or inferred from other facts which are proved. The
intention may be proved by res gestae, by acts or events
previous or subsequent to the incident or occurrence, on
admission. Intention of a person cannot be proved by direct
evidence but is to be deduced from the facts and circumstances
of a case. There are various relevant circumstances from which
the intention can be gathered. Some relevant considerations are
the following:-

1. The nature of the weapon used.

2. The place where the injuries were inflicted.

3. The nature of the injuries caused.

4. The opportunity available which the accused gets.

50. In the case of Rajwant Singh (supra), after referring to the
relevant clauses of Section 300 of the IPC, the following
observations have been made:-

“10. ... The mental attitude is thus made of two elements (a)
causing an intentional injury and (b) which injury the offender
has the foresight to know would cause death....

11. ... For the application of clause three it must first be
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established that the injury is caused, next it must be established
objectively what the nature of that injury in the ordinary course
of nature is. If the injury is found to be sufficient to cause
death, one test is satisfied. Then it must be proved that there
was an intention to inflict that very Injury and not some other
injury and that it was not accidental or unintentional.

If this is also held against the offender the offence of murder is
established.” (Emphasis supplied)

52.  We will now refer to the relevant observations made in
para 10 at page 151. They are as under:-

“The third clause views the matter from a general stand-point.
It speaks of an intention to cause bodily injury which is
sufficient in the ordinary course of nature to cause death. The
emphasis here is on the sufficiency of the injury in the ordinary
course of nature to cause death. The sufficiency is the high
probability of death in the ordinary way of nature and when this
exists and death ensues and the causing of such injury is
intended the offence is murder. Sometimes the nature of the
weapon used, sometimes the part of the body on which the
injury is caused, and sometimes both are relevant. The
determinant factor is the intentional injury which must be
sufficient to cause death, that is to say, the probability of death
is not so high, the offence does not fall within murder but
within culpable homicide not amounting to murder or
something less. The illustration appended to the clause 3rdly
reads:

‘(c) A intentionally gives Z a sword-cut or club-wound
sufficient to cause the death of a man in the ordinary course of
nature. Z dies in consequence. Here A is guilty of murder,
although he may not have intended to cause Z's death.” The
sufficiency of an intentional injury to cause death in the

ordinary way of nature is the gist of the clause irrespective of
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an intention to cause death. Here again, the exceptions may
bring down the offence to culpable homicide not amounting to
murder.” (Emphasis supplied)

53. This Court in Vineet Kumar Chauhan v. State of U.P,,
(2007) 14 SCC 660, noticed that the academic distinction
between ‘murder’ and ‘culpable homicide not amounting to
murder’ had vividly been brought out by this Court in State of
A.P. v. Rayavarapu Punnayya, (1976) 4 SCC 382, where it was

observed as under:-

“...that the safest way of approach to the interpretation and
application of Sections 299 and 300 of the Code is to keep in
focus the key words used in various clauses of the said
sections. Minutely comparing each of the clauses of sections
299 and 300 of the Code and the drawing support from the
decisions of the court in Virsa Singh v. State of Punjab, (AIR
1958 SC 465 : 1958 Cri LJ 818) and Rajwant Singh v. State of
Kerala, (AIR 1966 SC 1874 : 1966 Cri LJ 1509) speaking for
the court, Justice RS Sarkaria, neatly brought out the points of
distinction between the two offences, which have been time
and again reiterated. Having done so, the court said that
wherever the Court is confronted with the question whether the
offence is murder or culpable homicide not amounting to
murder, on the facts of a case, it would be convenient for it to
approach the problem in three stages. The question to be
considered at the first stage would be that the accused has done
an act by doing which he has caused the death of another. Two,
if such causal connection between the act of the accused and
the death, leads to the second stage for considering whether that
act of the accused amounts to culpable homicide as defined in
section 299. If the answer to this question is in the negative, the
offence would be culpable homicide not amounting to murder,

punishable under the First or Second part of Section 304,
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depending respectively, on whether this second or the third
clause of Section 299 is applicable. If this question is found in
the positive but the cases come within any of the exceptions
enumerated in Section 300, the offence would still be culpable
homicide not amounting to murder, punishable under the first
part of Section 304 of the Code. It was, however, clarified that
these were only broad guidelines to facilitate the task of the
court and not cast-iron imperative.” (Emphasis supplied)

60. Few important principles of law discernible from the
aforesaid discussion may be summed up thus:-

(4) Even if single injury is inflicted, if that particular injury
was intended, and objectively that injury was sufficient in the
ordinary course of nature to cause death, the requirements of
Clause 3rdly to Section 300 of the IPC, are fulfilled and the
offence would be murder.

(8)  The court must address itself to the question of mens rea.
If Clause thirdly of Section 300 is to be applied, the assailant
must intend the particular injury inflicted on the deceased. This
ingredient could rarely be proved by direct evidence.
Inevitably, it is a matter of inference to be drawn from the
proved circumstances of the case. The court must necessarily
have regard to the nature of the weapon used, part of the body
injured, extent of the injury, degree of force used in causing the
injury, the manner of attack, the circumstances preceding and
attendant on the attack.

(9) Intention to kill is not the only intention that makes a
culpable homicide a murder. The intention to cause injury or
injuries sufficient in the ordinary cause of nature to cause death
also makes a culpable homicide a murder if death has actually
been caused and intention to cause such injury or injuries is to
be inferred from the act or acts resulting in the injury or

injuries.
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(10) When single injury inflicted by the accused results in the
death of the victim, no inference, as a general principle, can be
drawn that the accused did not have the intention to cause the
death or that particular injury which resulted in the death of the
victim. Whether an accused had the required guilty intention or
not, is a question of fact which has to be determined on the
facts of each case.

(11) Where the prosecution proves that the accused had the
intention to cause death of any person or to cause bodily injury
to him and the intended injury is sufficient in the ordinary
course of nature to cause death, then, even if he inflicts a single
injury which results in the death of the victim, the offence
squarely falls under Clause thirdly of Section 300 of the IPC
unless one of the exceptions applies."
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