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o AT AdIAi A1 dl, oA, @@m s12 €411 Mallavarapu Kasivisweswara Rao v.
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"Under Section 118(a) of the Negotiable Instruments Act, the court is obliged to
presume, until the contrary is proved, that the promissory note was made for
consideration. It is also a settled position that the initial burden in this regard lies
on the defendant to prove the non-existence of consideration by bringing on
record such facts and circumstances which would lead the Court to believe the
non-existence of the consideration either by direct evidence or by preponderance
of probabilities showing that the existence of consideration was improbable,

doubtful or illegal. ..."
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GURASd YsIElal dUIRT AdIHI A1 dl SlIHER (UM S1E EdRI SHH AU A 43 of]
AU 53¢ O 2l 5AAd 8 §, xR ediRl A AHICId SUI0) 8 8 5, ¥ ~UUEIR U &
doj SIE 2Ry o1®fl d&l ad 43ell Y14l %Y SAlall % I dl, ¥ s& Yud]

sARAIEUS) %Y SAIHI 2419 d Y191 we] o siegfis) GuRea adl &l dl, d Qisi alie

N nNY

A AR YRR 2§ sgdig sig Arl sFRAEN Angd) esseR ol dl RIRGIE
SARUIEIRA 2119 ALY &g 5 54 A YRUR SWIg) 28 8. d Ridid sax—12<(A) JY¥o
[AReciof AIlSId of &I Ui Je] AY Hioll Adig) 8 & 5, AS AAY HIS AHIUYIH]
AHIAA Aol dHi ¥RAR Ul Ael SAHI AH1dd RIR d YRal Ay A18 dISRUIHI
AH1Ad. sldall ([sA141 Rl AR edRl A S1¢f Y11 % 53 o1€ll Fot1ef] dieAd
As duRA sAbIEla SIS 21y goR AIUA 81, U] dl SRUIEIRA SIS oY
Ad digard As Aadla doll guAldl s3d &y, %l digAd As X d
AHA SIUEAR01 AL HI2 AU &ldIof YRAR YR 8.

(23) SARUIE] Rl olIHER YUHSIE edRI AIUUIHI AHIAA YSIEI WR AHIUR
AV 8 F AU AdIHI 2419 dl, olIHEIR (UH SIE €9IRI Rangappa vs Sri Mohan on 7

May, 2010 Criminal Appeal No. 1020 OF 2010 #i ofl1Q 3%ci 51dd 8.

22. Because both section 138 and 139 require that the Court “shall presume' the liability
of the drawer of the cheques for the amounts for which the cheques are drawn, ..., it is
obligatory on the Court to raise this presumption in every case where the factual basis
for the raising of the presumption has been established. It introduces an exception to the
general rule as to the burden of proof in criminal cases and shifts the onus on to the
accused (...). Such a presumption is a presumption of law, as distinguished from a
presumption of fact which describes provisions by which the court may presume a
certain state of affairs. Presumptions are rules of evidence and do not conflict with the
presumption of innocence, because by the latter all that is meant is that the prosecution
is obliged to prove the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of presumptions of law
or fact unless the accused adduces evidence showing the reasonable probability of the

non-existence of the presumed fact.
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GURISd YSIElal AUIRT AUIHI 2419 dl ol IHER H[UH SIS EURI SHH—A3<
agl a3e 243all AUl s3d B. al A 8 5, JdNAAoid JorgHoe Ase YO
wRIR AR 4Rl g31A1Ela A AIUYIHI A1Ad Aol d S AsHi ¥l AV %)
a dled iy dl, a 2836l w1 el sAuiE] gl AH1RAUla ol 21udiof] 28 8.
d a1glA #ael] %1 2RIl al1ZlA ol AHd of S2 dl, S3BIE] d 2idNll s3yIE 0.
gorgoe Aseoll SHH—A3< YOl EIUd §3] AS B Vial SHH—13C Y¥G [ARekof
AgjHlol 211G 54 lof] ¥UIHER] ARIUIol] 28 & VHal SAUIE] ediRl 2% AV IHI 2419
Wi a2l a2 usAYl ARV Uldiel Yridl 2% 2Auflal 1 A YRAR S35, AsHi
11Ad 8H Y¥0lo) SAUIENf SIRUEA0Y AR of &g AUUI dl SFUIE] Asai exldd
284 sIIEA Ad, Anddl esSER o] dl RIRGIIE d YRAUR sdIdll ¥dIcierd] slu1E]
W 2flse Ui 8. &ldall SAHI AR 4Rl Ad] SIg YRid] A0 o] 5, s3RUIEl
SIS SI AR o1®fl. $311E] ekl ARIUIRA AU AS] GisHI ¥HI AU URd
2Jd Bldio d@ll d As Ud &dig] SREI del AR ol olZlA A1UA Bldio] YRUR
S} 8. ddI AN HISNUIE] iRl AR [A3e8) aoNRfIAcid Pogoe As2dl] sA
— U3¢ Y¥Giall ol YRUR $3d &ldlig] S[Ad &I 8.

(1v) W ASs quid ARMla Udiell 41d 564 wd & dol @l
8 R ARl eidd AH21 &19R Ydlol] 5% 8. ddoll AIRall YRAUI ol YA
541 Ydl ds A0 8ldl 9di RI] 68192 28 of &), ddl A1NHI ARIY] S]]
siiaiel el vesal Ayl F1ell A o Uld Uldie] Aidall $2ofl sRIgIgle oiual
guid] 5241 &l AR ARIYlofl AR&1%3] Ul 5 Ul AS & dHY ofl Aol 244 2421.
2023 ofl sdH—3c(S) Hi SUIHI AIAd N2AYIS YA AHeldd ARl AR &I
YSIEl %182 53] 15 8. Be You Ever So High, But The Law Is Above You, SIIEI] WR
SIgf ot€fl. 2A1R1Ulal ciAIdel] ds U] A 2ol 241 KA1 Aol 21l IcHS 1A
a3l A1udiHi A41Ad 8. U AR U1R1 s34l aaNRIRNeId oz o2 iseol] saH-
3¢ Y¥Giall Aol doil &R 1S Gulal 53] sIRIEISIY UlSAIa [oivs]y 2l A

[Riefld olaliddioll Ucol 82 8. ol lHER JRId &I¢f51E edIRl Sharad Jethalal Savla vs
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State of Gujarat Cr. Mic. App.19862 of 2015 Dt. 14/11/2016 #i of|J 4ol &AM 8.

Para 16 : " if a person accused of an offence and convicted as such avoids arrest and
avoids imprisonment as sentenced by the criminal court. Such an incident only makes
the justice delivery system insignificant and renders justice ineffective. Legal justice
requires that an offender convicted of a crime must suffer the imprisonment as
otherwise there would be social anarchy. People would contravene the law with
impunity without any attending punishment for violating the law. The very foundations
of democracy and rule of law would be shaken and that is the reason why the Courts
strive to treat all persons before the criminal law as equal. Whether one is rich or poor,
whether one is in powerful or powerless, the criminal law is equally applied to all
equally.

Para 17 : " Be you ever so high, but the law is above you', is the signature theme of rule
of law that loudly and silently (as well) echoes in the Indian Constitutional context. The
purpose of the Constitution itself is to equalize the men (and women) before the law.
Equal protection of laws and equality before the law does not make any distinction
between the Ruler and the ruled when it comes to enforcing the criminal sanctions. If a
convict with money power as well as political power can avoid the punishment imposed
by the highest Court of the State, the Court which imposed such punishment cannot be a
mute spectator or dumb listener to be soothed by high caliber forensic oratory of the
counsel at the altar of justice. The Court must and ought to take a serious view of such
bizarre incidence: be it one in million. Of course, the law makers and law enforcers
must willingly assist the Court in angling the convict avoiding and dodging the law

makers, the law enforcers and the law interpreters (Judges and Courts).

GURISd YSIElal dUIRT AUIHI A1 dl olIHER IRId &IFSIE edIRI 5y

8 5 2ARIlal Uldlofl 241 54 u1A 8 dofl ¥12IS AR AR ofl eI AH &INR

gdiofl $2% 8. Aol A1Aall Y14l YA IR a1 Ydl ds A0 &l ©di AHRIY]

8l 28A of 8l, Adl dxoNAHI AR SAHoll siRiuiglel vesal +1eqr el

lgfal Uld Uldlofl A1Aall Suofl sIRfaigle]] olRudl guidl 2l 81— IR ARl
AR&1%R] uel 54 Ud] A5 8.

(au) ollHER JRId &l SI& €4kl Special Criminal Application no.4194/ 2014,

Mukeshbhai Ishwarbhai Prajapati Vs. State of Gujarat ol QSIEIZHi o1 HYA 5Add 8.
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(29)

Yet again in a recent pronouncement of the Supreme Court of India of Indian banks
Association and Others and union of India and others (2014) 5 SCC 590, the Supreme
Court reiterated the position of law explaining that under section 145 of the Act, the
complainant can give his evidence by way of an affidavit and such affidavit shall be
read in evidence in any inquiry trial and other proceeding in the Court, which makes it
clear that complainant is not required to examine himself twice i.e. one after filing the
complaint and one after summoning of the accused. The court further explained that the
affidavit and the docu ments filed by the complainant along with the complaint for
summon in stage and the pose summoning stage. In other words, there is no necessity to
recall and re-examine the complainant after summoning the accused, unless the
Magistrate passes a specific order as to why the complainant is to be recalled. such an
order is to be passes on an application made by the accused or under section 145(2) of

the Act suo-motu by th court.

of]. Aol AH. 4. 2023 HI SAIHI A1Ad A2AY1ES GAIRT Adli of | ¥0iol]
S SAIHT A1 8.

Section 392. Judgment

(7) No judgment delivered by any Criminal Court shall be deemed to be invalid by reason

(1)

)

only of the absence of any party or his pleader on the day or from the place notified for
the delivery there of, or of any omission to serve, or defect in serving, on the parties or
their pleaders, or any of them, the notice of such day and place.
Section 458. Execution of sentence of imprisonment

Where the accused is sentenced to imprisonment for life or to imprisonment for a
term in cases other than those provided for by section 413, the Court passing the
sentence shall forthwith forward a warrant to the jail or other place in which he is, or is
to be, confined, and, unless the accused is already confined in such jail or other place,
shall forward him to such jail or other place, with the warrant :

Provided that where the accused is sentenced to imprisonment till the rising
of the Court, it shall not be necessary to prepare or forward a warrant to a jail, and the
accused may be confined in such place as the Court may direct.

Where the accused is not present in Court when he is sentenced to such imprisonment
as is mentioned in sub-section (1), the Court shall issue a warrant for his arrest for the
purpose of forwarding him to the jail or other place in which he is to be confined; and in

such case,the sentence shall commence on the date of his arrest.
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Gwlsd Xadief dy1al Adi 2ARIla Uldiell 241 s AIA & dll 10l
8 R ARl AEIdd A4 619 Ydiofl % 8. daofl A1Aoll YAdIoll YR
541 Ydl ds A0d &ldl 9di HRIV] 6192 28 of &1, ddl A%1NHI ARIY] S]]
sidaigl &l gesal 2l el A o Uld Uldiedl A1dall S0l sRidigle] el
guid] Sl &) AR ARIlofl 32 6193 vl 524 uid] s 8.
(19) AIH, 21 1A sFRAIEUA €] ANRIRNNE HorgHoe Aseall sEH—3< ol
Aose?] dIgigfAle Uida s30, €l daNRRIuA gogdoe As2d] saH-1< ()
Aol 13€ ofl AAYIGAA] 4GS AAAofl AEIAA F AgjHIoll 24dRI [AA Aol LIRS ]
ASali allRl Y9YA ANl ESSER B d idlofl AgjHIofl [AFEUHI HUIYUS SIE visoll
Y141 2% S of &ldlall SRRIRR SNUIEUZI0f A1 5 [of:RisULT A16fld &Jdd &ldig]
AAofl AEIA HIal 8. ollHER AU AEIAA HIR.[A¥yal (4, dofl 2al ofl ¥l
oll YSIEIHI S3AIElA dacR alS UdY WH YsUdlall gsH Sdlall (BHIUA ST
O d &lssd &l Adl sIdall SAHI URI of]. A0l 2442121, 2023 of| SHH—3CU AHoU
sARUIElA dnaR Ysdl Audiell §sH Sl 2ol dHI sYR sIE Seofl Aol gSH
A1l vl iofl,odi] vial BRI ¥Rl 8. AHARIIA  AIf&s ol s 8.
ARl UddHIol AHYHI Elal @Al dHIH oIS UEIRl AS GUR AR
8. H12] 28Hall oflLliofl Aus Eds Ase] Y1 & ol 241 As UL/ ol A 21(d eld
gldl g, A guid % As @ifsa oflH] @ifsd § dsa As 241U dl d Jsq
AYHYRIol &Y F A olel. AS Ud $2 dl dofl A4 A1 YR § S| ARl UAA O
Aal dofl sief slaidl o2l dg sel ASIU Aal Aedl HI2 % AS Ud §AT 2idofl sARUIEH
UlclRiol 21§ A150sA As2 Aol ofl.Aal. AA. A4, 023 ofl sdH-v0o ol
19191gfoil AI AUl A ofel. 2H1H GUR Yol dld &s1Sd 2ol AT Fdi
AHRIUla UldiRIol 2Hi§ 1505 252 AHY ofl . Aol 21424, 2023 ofl SdH—T01 ]
S2IIgfoll dIct AHIudl Uit oiefl. siuElofl Aard1eS d@il Asoll SH RAlotHi Adl
AHRIUla 19y 4% Vil AU €5 Y] FA AH § Hlg) & ial $3IAIElA ULl Ydl

cARI HRI 8 Adl wBAIA A AUl ANNHI SARBIEUIN AS Al SIHalI
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ARIUIRA 3RUIElG SIRUEARB0I £dI 20l FUIGER] U2 AR & d &slsd sNuIEU
WRAR sl &l ¥ Hel ol.q WRcA ol YU &SRHI Al Hel o R
Ao of | Y¥ololl §SH oIall [ARAIN ([BAHI ¥IBR S3 €.

—:: 6SH 11—

(1) 21ell ofl.AAat.2A4.241. 2023 ofl sAH—209<(R) 09 AHRIUI- A=/dIdol
Hollvoiig ISR, W. dis 2As, SHIY dl.oiRS, D.24]a1la €]
aaNflAoid gorzgdoe vise—1<c0fl SHH—A3¢ ol otidi dsHRdIol sy al
gyi—a (A8) ofl A1€] Seofl A1 RAHIYYIHI 2419 .

(R) ol 2RA.AA. 2023 ofl sAH-3cU Jcud ARYRA sFRUIElD dnaR
als sluied! wIdd Asoll 284 31. Uo,000 /—( 25 3l WARS &XR
WI) 198l HiA— ol Yeaa Ysdl AAudl ddl gsH SAIAHI 241D 8. ]
AHRIY] A€ dactRofl 284 YsUUIHI SYR S2 I AAIA dgf 3 HIA (AR HI™ ) —
ofl 241€] Seofl A1 21991 §SH SAIHI 2419 8.

(3) AR &1 of &1, ARV ([ARecio] A1 dlRe sl Ul 2l 2rRucdl-HIsIRiI
ol ol cixgell A48 Hlsay.

(v) 2R &9 YR IR ARIlal 241 YsIEldfl osA g2a [Aaliy Y3l uisdial]
8SH SUIHI 4119 8.

GWRISd gsH A1RIY diFlu 0 Hl H1& : AU]d, Aal 1 2025 ol A% yicd]

AEIddH] i) Aeiaid] %182 sl.

IS ( Qo Ugdid HsdIel )
dl. 01/ 0% /2025 As). AUls wyslflad AFlge
HI4S

SIS of. %¥1.%. cocCwW
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