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s!f OlZIFN  51FGF  S[;GL  8}\SDF\  ClSST  V[JL  K[  S[4  VF  SFDGF  OZLIFNL  DMH[  AFI0 

D]SFD[  ZC[  K[  VG[  lJQ6]5]ZF4TFPS50J\H  D]SFD[  B[TLJF0LGM  jIJ;FI  SZ[  K[PVFZM5L 

ZFD5]ZS\5FsJ;FNZFf  BFT[  ZC[  K[  VG[  VFlNtI  .,[S8=MlGS;  AFI0DF\YL  8LJ  O|LH 

JLU[Z[  DF,;FDFG ;%,FI SZJFGM SFDSFH SZ[  K[P OZLIFNL TYF VFNLtI .,[S8=MlGS;GF 

DF,LS  ;FY[  lD+TFGF  ;A\W   CMI  VJFZ  GJFZ  OZLIFNL  tIF\  VFJTF  HTF  CTF  T[  
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;DI[ VFZM5L VG[ OZLIFNL JrR[ VM/BF6 YI[,L VG[ ,F\AF UF/[ A\G[ JrR[ ;FZF ;A\WM 

5|:YFl5T YI[,F H[YL VFZM5LG[ OZLIFNL VM/B[ K[PtIFZAFN OZLIFNLG[ VFZM5LV[ O[A|]VFZL 

vZ_Z_ DF\  AFI0 D]SFD[  D/[,F VG[  H6FJ[, S[  DFZ[  I]lGIG A[gS VMO .lg0IF UFA8 

XFBFDF\ S[P;LP;LPG] 8G" VMJZ SZJF DF8[ ~FP*4__4___qv GL HZ]ZLIFT K TM DG[ CFY 

pKLGF  VF5M  ;NZ  ZSD  C]  TDMG[  BFT]  8G"  VMJZ  SZ[YL  5ZT  SZL  N.X  H[YL  OZLIFNL 

VG[  VFZM5L  JrR[GF  UF-  VM/BF6GF  ;A\W CMI  VG[  OZLIFNLG[  B[TL  T[DH ARTGL 

VFJSGL  CFYpKLGL  l;,SDF\YL  O[A|]VFZL  vZ_Z_ DF\  VFZM5LG[  ~FP*4__4___qvsV\S[ 

;FT ,FB 5]ZFf ZMS0F CFY pKLGF VF5[, VG[ ;NZ ZSD VFZM5LV[ :JLSFZL T[ H lNJ;[ ZSD 

5ZT SZJFGF .ZFNF ;CLT OZLIFNLG[ T[DGF BFTF G\P#!_#_Z_!__5$Z)& GM R[S G\P!

Z_)!(#&4I]lGIG  A[\S  VMO  .lg0IF4UFA8  XFBFGM  TFPZ5q_$qZ_Z_  GM  ZSD 

~FP*4__4___qvsV\S[  ~5LIF ;FT CHFZ 5]ZFf GM OZLIFNLGF GFDGM R[S TDFD lJUTM 

EZLG[ ;CL SZL OZLIFNLG[ VF5[,M VG[ ;NZ R[S VF5TL JBT[ lJ`JF; VG[ EZM;M VF5[, S[  

;NZ R[S 5FSTL TFZLB[ BFTFDF\  S,LIZL\\U DF8[  DMS,XM TM R[SDF\  ,B[,F GF6F\ RMSS; 

D/L HX[ VG[ C] DFZF BFTFDF\ 5]ZT] E\0M/ ZFBLX H[YL OZLIFNL VFZM5LGL JFTDF\ lJ`JF; 

VG[  EZM;M  ZFBL  R[S  :JLSFZ[,MP  ;NZ  R[S  OZLIFNLV[ VFZM5LGL  ;]RGF  VG];FZF  T[GF 

BFTDF\  A[\S  VMO  AZM0F  XFBFDF\  TFP_5q_&qZ_Z_ GFZMH  EZ[,M  ;NZ  A[\S[  VFZM5LGF 

BFTFDF\ l;8LV[; S,LIZL\U SZTF VFZM5LGF BFTFDF\ 5]ZT] E\0M/ G CMJFGF SFZ6[ A[\S VMO 

AZM0FGF  TFP_&q_&qZ_Z_  GF  lZ8"G  D[DFGF  SFZ6  G\P ૧ ccO\0;  .G;OLlXIg8cc  GF 

X[ZFGF  SFZ6 ;FY[  5ZT  YI[,M  VG[  OZLIFNLGL  BFTFJF/L  A[\S  DFZOT[  R[S  JUZ 

:JLSFZFI[ TFP ૧૭ q_&qZ_Z_ GFZMH 5ZT YI[,M VG[ R[SDF\ ,B[, ZSD OZLIFNLG[ D/[, 

GCLPtIFZAFN  OZLIFNLV[  T[DGF  JSL,zL  DFZOT[  R[S  ZL8G"  YIFGL  SFINFSLI  GM8L; 

ZHLP5MPV[0LPYL     TFP!$q_*qZ_Z_ GF  ZMH  DMS,[,LP  H[  GM8L;  VFZM5LG[  TFP!

*q_*qZ_Z_ GF  ZMH D/L UI[,LP  VFZM5LG[  GM8L; D/JF KTF  GM8L;GM SM. HJFA 

S[  lGIT  ;DIDIF"NFDF\  R[SGL  ZSD  J;],  VF5[,  GYLP H[YL  OZLIFNLV[  V+[GL  SM8"GL 

CS]DTDF\  WL  G[UMXLV[A,  .g:8]|D[g8  V[S8GL  S,Dv!#(4  !$Z  D]HAGM  U]gCM  SZ[, 

H[YL ;NZ OZLIFN SZJFG] SFZ6 pt5G YI[, K[P
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sZf VF SFD[ VFZF[5LG[ ;Dg; SZTF\ ;Dg;GL AHJ6L YTF\ T[VF[ D]NT[ GFDNFZ SF[8" 

;D1F CFHZ YI[, K[ VG[  VFZF[5LG[ S|LP5|F[PS[F0GL S,DvZ_* VgJI[ OZLIFNLV[ ZH] SZ[, 

OZLIFN  TYF  ;FY[GF  N:TFJ[HF[GL  GS,F[  VF5JFDF\  VFJ[,LP  tIFZAFN  VFZF[5L  WL 

G[UF[XLV[A,  .g:8=]D[g8 V[S8GL  S,Dv!#(4!$Z GF  U]gCF  ;\AW[  VFZ[F5LGL  %,L 

VF \Sv_5 YL   ,[TF  VFZF[5LV[  U]GFGF[  .gSFZ SZ[, CF[I4  tIFZ AFN  ;NZC]  SFD OZLIFN 

51FGF 5]ZFJF DF8[ ZFBJFDF\ VFJ[, K[P

s#f VF  SFD[  OlZIFN  51F  TZO[  GLR[  D]HAGF  DF{lBS  T[DH  N:TFJ[HL  5]ZFJF  ZH] 

SZJFDF\ VFJ[,F K[P

DF {BLS 5 ]ZFJM o

S |D ;FC [NGL lJUT VF \S

_! OZLIFNL v 58[, GJGLTEF. N[JHLEF.ની સોગંદપર
                  સરતપાસ

_*

N:TFJ[HL  5 ]ZFJM o

S |D N:TFJ[HGL lJUT VF \S

_! VFZM5LV[ VF5[, OZLIFNLG[ V;, R[S Z(

_Z A[\SDF\ EZ[, ZSDGL SFpg8Z :,L5 Z)

_# A[\S[ VF5[, ZL8"G D[DM #_

_$ A[\S VMO AZM0F AFI0 XFBFG[ HF6 SZTM 5+ #!

_5 VFZM5LG[ JPzL DFZOT[ VF5[, 0LDFg0 GM8L;GL :Y/5|T #Z
_& GF[8L; SIF"GL VFZP5LPV[0LGL 5CF[\R  ##
_* VFZP5LP0LPV[0LGL V[SGM,[HD[g8 :,L5 #$
_( A[\S VMO AZM0F AFI0 XFBFGF A|F\R D[GHZ OZLIFNLGF 

GFDG] BFTFG] ;8L"OLS[8 ZH] 

Z!

_) OZLIFNLGF BFTFGL JLUT NXF"JT] 5+S ZZ

s$f OZLIFN51F[  OZLIFNLV[  VF \Sv!Z  YL  5]ZFJM  A\W SZL  VF  SFD[ VFZM5L ;FD[ 

OMHNFZL SFI"ZLTL ;\CLTFGL S,D #!# VgJI[ T[DG]  lJX[QF lGJ[NG GM\WJF  DF8[ ZFBJFDF 

VFJ[,PtIFZAFN આ કામે ફરીયાદી પક્ષે તરફે  આંક-૧૬ થી લખેીત દલીલો  તમેજ આ કામે 

આરોપી  પક્ષ  તરફે  આંક-૩૯ થી  લખેીત  દલીલો  ધ્યાને  લીધલે  છે.VF  SFD[  OZLIFNL 

TZO[ lJPJPzLGL DF{lBS N,L,M  ;\FE/JFDF\ VFJ[,.
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s5f VF1F[l5T U]gCM ;FlAT SZJF DF8[ DFZF lG6"I DF8[ GLR[ D]HAGF D]NF p5l:YT 

YFI K[P

vo D ]N 'FVF [ ov

 s&f VF S[;GF\ gIFI lG6"I DF8[ GLR[ D]HAGF\ D]N'FVM p5l:YT YFI  K[P

!P X\]  OZLIFN  51F  lGoX\S56[  5]ZJFZ  SZ[  K[  S[4  VF  SFDGF 

VFZF[5LV[  OZLIFNLG[  SFIN[;ZGF  <C[6F  5[8[  5MTFGF  A[S  V[SFpg8GM  TFP 

Z5q_$qZ_Z_ GF ZMHGM R[S G\v  !Z_)!(#& GM ZSD ~P  *4__4___qv 

sV\S[ ~l5IF ;FT ,FB 5]ZFf I]GLIG A[\S VMO .lg0IF4UFA8 XFBFGM  VF5[, H[

R[S  OZLIFNL V[ T[DGF BFTFJF/L A[\SDF\ EZTF H[ R[S 5ZT OZ[, H[ R[S EZTF 

;NZ  p5ZF[ST  H6FJ[,  R[S  :JLSFZFIF  lJGF

ccO\0  .G;OLXIg8c X[ZFYL  5ZT  OZ[,4  T[YL  TDM  VFZM5L  G[  ZHLP  V[P0LPYL 

GF[8L; VF5[, H[  G[F8L; VFZF[5LGFVMV[ :JLSFZL GM8L;GM  HJFA  GCL  VF5L 

T[DH ,[6F GLS/TF GF6F\ GCL VF5L4 TDM VFZF[5LV[ WL G[UF[XLV[A, .g:8=]  

D[g8 V[S8GL S,Dv!#( VG[ !$Z D]HAGM lX1FF5F+ U]GM SZ[, K[ m

sZf X\] C]SD  m

s*f p5ZMST D]N'FGF DFZF HJFAM GLR[ D]HA K[P

s!f GSFZDF\P

sZf VFBZL C]SD D]HAP

oo  SF Z 6M  oo

s)f  D]N 'F  G \P! ov

;NZ  SFD[  VFZF[5L  p5Z  D]SJFDF\  VFJ[,  U]GFGF  VF1F[5F[  5]ZJFZ  SZJF 

DF8[  OZLIFN51F[  VF\Sv_*  YL  OZLIFNLv  58[,  GJGLTEF.  N[JHLEF.GFV[

;MU\WGFDF\  p5Z  ,[BLT  ;ZT5F;  ZH]  SZ[,  K[P  H[DF\  T[VF[V[  T[DGL  VF\Sv!  GL  VZHLDF\  

H6FJ[, CSLSTF[ D]HAGL CSLSTF[ T[DGL ;ZT5F;DF\ H6FJTF\ CF[I4 H[YL 5]GZFJT"GGF[ NF[QF 

8F/JF ;FZ] ;NZ ;ZT5F;GL RRF" V+[ SZJFDF\ VFJTL GYLP
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VF SFDGF  VFZM5LVMG[  OZLIFNLGL  p,8T5F; SZTF  ;MU\N  5Z  H6FJ[,  K[  S[ 

V[ JFT BZL K[ S[ C] B[TLGM jIJ;FI SZTM CMI T[ NXF"JTM SM. VFWFZ 5]ZFJM VF SFD[ CF,GL  

OZLIFN ;FY[ ZH] SZ[, GYLPV[ JFT BZL GYL S[ VFZM5LGF S[8,F EF.VM K[ T[ TYF T[GF DFTF 

l5TFG[ C] HF6TM GYLPV[ JFT BZL K[ S[ VF SFD[ VFZM5L DG[ S. TFZLB[ TYF SIF lNJ;[ D/[, 

T[ V\U[GL SM. CSLST DFZL OZLIFN TYF GM8L;DF\ H6FJ[, GYLPV[ JFT BZL K[ S[ C] WLZWFZGM 

SM. ,F.;g; WZFJTM CMI T[JM SM.56 5]ZFJM VF SFD[ ZH] SZ[, GYLPV[ JFT BZL K[ S[ K[<,F 

N; JQF" NZdIFG C] AFI0 SM8" BFT[ R[S V\U[ 36F AWF S[;MDF\ OZLIFNL TZLS[ CFHZ YI[, K]PV[ 

HZ]ZL GYL S[ .gSD8[1FGF SFINF VgJI[ ~5LIF JL; CHFZYL JW] ZSD GM jIJCFZ R[SYL SZJM  

50[PV[ JFT BZL K[ S[ V[l5|, v Z_Z_ V[ ;\5]6" ,MS0FpGGM ;DI CTMPV[ JFT BZLK [ S[ VF 

SFD[ VFZM5LG[ H[ OZLIFNDF\ H6FJ[, ZSD O[A|]VFZL vZ_Z_ DF\ VF5[, CMJFG] H6FJ[, K[ 5Z\T]  

S. TFZLB[ VG[ SMGL CFHZLDF\ VF5[, T[JL SM. CSLST H6FJ[, GYLPV[ JFT BZL K[ S[ VF ;FT 

,FB  Z]5LIF  DFZL  5F;[  SIFYL  VFJ[,  T[  V\U[GM  SM.  VFWFZ  S[  5]ZFJM  VF  SFD[  ZH]  SZ[, 

GYLPV[ JFT BZL GYL S[ A[\SM N=FZF 5FS lWZF6GL ZSDGL ,[J0 N[J0 H]G YL VMUQ8 ;]WL YFI 

K[PV[ JFT BZL K[ S[ VFZM5L 5F;[ S[8,L HDLG K[ T[ HF6JFGM 5|ItG D[ SZ[, K[PV[ JFT BZL 

K[ S[ T[ CSLST D[ DFZL OZLIFN S[ VgI SM. HuIFV[ H6FJ[, GYLPV[ JFT BZL K[ S[ HM SM. 

56 B[0]T ;FT ,FB Z]5LIF ;]WLGL S[|[0L8 ZFBTM CMI TM T[ DM8M HFDLGNFZ U6FIPV[ JFT BZL 

K[ S[ VFNLtI .,[S8=M,LS T[ VFZM5L ;\HIEF.GL DF,LSLGL GYLPV[ JFT BZL K[ S[  VFZM5L 

VFNLtI .,[S8=MGLS; GFDGL N]SFGDF\ GMSZL SZTM CTMPV[ JFT BZL K[ S[ VFZM5L S[8,L B[TLGL 

HDLG WFZ6 SZ[ K[ T[JM 56 SM. VFWFZ S[ 5]ZFJM D[ VF SFD[ ZH] SZ[, GYLPV[ JFT BZL K[ S[ C] 

B[TLGL HDLG WZFJTM CMI VG[ H[YL T[DF SFD[ VFJTF DH]ZM TYF ZMHDNFZMG[ H[ S. N{GLS 

~5LIF VF5] T[GL GM\W C] DFZF ZMHD[/DF\ SZ] K]PDFZF V[S NLSZL GFD[ ;]DL+FA[G K[PV[ JFT BZL 

K[ S[ D[ GFDNFZ SM8"DF\ ;MU\NGFDF\ p5Z H[ CSLST HFC[Z SZ[, K[ T[ TDFD ;FRL CSLST HFC[Z  

SZ[, K[ T[DF SM. CSLST K]5FJ[, GYLPV[ JFT BZL GYL S[  AFI0 D]SFD[ DFZM B[TL l;JFI 

ALHM J[5FZ CTM VG[ K[PV[ JFT BZL GYL S[ DFZ] H[ BFT] K[ T[ GJGLTEF. N[JHLEF.GF GFDGM 

GYLPV[ JFT BZL K[ S[ GJGLTEF. N[JHLEF. GFD l;JFIGM SM. BFT] CMI TM T[ DFZ] BFT] G 

CMI VG[ T[ BFT] BM8] SC[JFIPV[ JFT BZL GYL S[ AFI0 D]SFD[ DFZL U]Z]S'5F OF.GFg; GFDGL 
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5[-L RF,TL CTLPV[ JFT BZL GYL S[ H[ U]Z]S'5F OF.GFg; 5[-L RF,TL CTL T[ 5[-L JTL OZLIFNM  

DFZF TYF VGL,EF.GF GFDYL YTL CTLPV[ JFT BZL GYL S[ DFZL OF.GFg; 5[-L A\W Y. 

UI[, CTLPV[ JFT BZL K[ S[ DFZF GFDGL OF.GFg; 5[-L SM. G CTLPV[ JFT BZL K[ S[ CF,GL  

R[S ZL8"G V\U[GL H[ OZLIFN SZ[, T[ OZLIFNJF/M R[S SZ\8 BFTFDF\ HDF SZFJ[, K[PDFZF V\UT 

SFD DF8[ D[ JQFM" VUFp SZ\8 BFT] BM,FJ[, CT]PCJ[ SC] K] S[ VFXZ[ Z& JQF" 5C[,F BFT] BM,FJ[, 

CT] 5Z\T] T[ A[\SJF/FV[ SZ\8 BFT] BM,L GF\B[, CMI TM T[GL DG[ BAZ GYLPV[ JFT BZL GYL 

S[ VFNLtI .,[S8=MGLS;GF DF,LS WL~EF. pO[" SD,[XEF. ;FY[ DFZ[ jIlSTUT TYF VDFZL 

5[-L ;FY[ ,[J0 N[J0 RF,TL CTLPV[ JFT BZL K[ S[ VF SFD[ D[ VF\S v !# YL A[\SDF\ R[S HDF 

SZFjIF V\U[GL H[ SFpg8Z :,L5 ZH] SZ[, K[ T[DF\ V[SFpg8 8F.5DF\ SZ\8 BFT] ,B[, K[PV[ JFT 

BZL  K[  S[  D[  DFZL  OZLIFNDF\  H[  R[S  ZL8"G  YI[,  K[  T[GM  R[S  G\P!Z_)!(#&  GM  NXF"J[, 

K[ VG[ VF SFD[ A[\SDF\  R[S HDF SZFJ[, T[GL SFpg8Z :,L5 VF SFD[ VF\S v !# YL ZH] SZ[, 

K[ T[DF R[S G\P_)!(#& GM ,B[, K[PV[ JFT BZL K[ S[ VF SFD[ VF\S v !$ YL ZH] SZ[, R[S  

ZL8"G D[DMDF\ V[SFpg8 GFDDF\ G\N]EF. GJGLTEF. N[JHLEF. 58[, ,B[, K[PV[ JFT BZL K[ S[  

VF SFD[  D[  ZH]  SZ[, VF\S v !Z YL R[SDF\  TFZLB TYF ZSD V\U[|HLDF\  TYF AFSLGL lJUT 

U]HZFTLDF\ ,B[, K[PV[ JFT BZL GYL S[ VFZM5LV[ VDMG[ SM. R[S VF5[, GYL S[ VFZM5L પાસ ે

SM. VDFZL  SM. SFIN[;Z J;], ,[JF 5F+ ZSD GYL VG[  BM8M  R[S pEM SZL  BM8F R[SGF 

VFWFZ[ BM8L OZLIFN pEL SZL ;MU\N 5Z BM8L H]AFGL VF5] K]P

s!_f ;NZ SFDDF\ S[;GF U]6NMQFM GSSL SZTF VUFp ;NZC]\ SFINF V\U[ :5Q8LSZ6 

H~ZL  H6FT]  CMI  ;NZC]\  SFDDF\  H[  U]GF  ;AA  CF,GL  OZLIFN  NFB,  YI[,  CMI  T[GL 

SFINFSLI HMUJF. ,1FDF\  ZFBLV[  TM  WL  G [UMXLV[A,  .g:8 ]D [g8  V[S8GL  S,Dv

!!( D]HA  ov   OZLIFN JF/M R[S V[YL lJZ]wWG] ;FALT G YFI tIF\ ;]WL T[ sVf VJ[H 

lJX[4sAf  TFZLB  lJX[4  sSf:jFLSFZGF  ;DI  V\U[4  s0f  TANL,LGF  ;DI  V\U[4s.f 

X[ZFVMGF S|D lJX[4 sOf :8[d5 lJX[4 sUf WFZS IYFS|D WFZS K[ V[D DFGL ,[JF lJX[4  

VG]DFG SZJFG]\ K[P5 ]ZFJGF AMHF lJX[ V[ 5|:YF5LT CSLST K[ S[ 4 R[S V[ lJGLDI5+ K[ 

VG[ lJGLDI5+ VgJI[ .g:8=]D[g8 V[S8GL S,Dv!!( D]HA HM lJ~wWG] 5]ZJFZ SZJFDF\ 

G VFJ[ TM VJ[H4 TFZLB4:JLSFZJFGM ;DI4TANL,LGM ;DI4X[ZFVMGF S|D4 U]D YI[, 
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lJlGDI5+  p5Z  ,UF0[,L  5]ZTL  8LSL8M  ;\A\W[  VG[  T[GM  WFZ6STF"  SFIN[;ZGM  S|lDS 

WFZ6STF"  CMJF  V\U[  SFG]GL  VG]DFG  WFZ6F  SZL  ,[JFDF\  VFJX[PT[JL  H 

ZLT[  G[UMXLV[A, .g:8=]D[g8  V[S8GL  S,D v!#) J\RF6[  ,[TF  T[DF\  56 cc  HIF\  ;]WL 

lJ5ZLT  5]ZJFZ  SZJFDF\  G  VFJ[  4tIF  ;]WL  V[J]\  VG]DFG  SZJFD\F  VFJX[  S[  4R[SGF 

WFZS[ S,D v !#(DF\ H6FJ[, R[S4 SM. N[J]\ VYJF VgI HJFANFZLG[ 5]Z[5]ZL ZLT[ VYJF 

V\XTo HJFANFZL CTM cc VFD4S,Dv!#)GL HMUJF.VM HMTF WFZSGL TZO[6DF\ VG]DFG 

SZJFGL  HMUJF.  ;NZ  S,DDF\  SZJFDF\  VFJ[,  CMJFG]\  O,LT  YFI  K[P  T[JL  H  ZLT[  WL  

G[UMXLV[A, .G:8]=D[g8 V[S8GL S,DvZ_ D]HA HM SM. jIlST lJGDI5+ p5Z ;CL SZL 

VgIG[ VF5[ VG[ T[ ;\5}6" S|M; CMI S[ V5}6" lJUTJF/M CMI TM T[JL VF5GFZ jIlST 5|

DYNX"GLI ZLT[ VgI jIlSTG[ V[JL ;TF C:TFT\Z SZ[ K[ S[ 4 T[DF\GL V5}6" lJUT VYJF 

VgI H~ZL  lJUTM VYJF VgI H~ZL  EZJFGL lJUT T[6[  ;\5}6"  SZL  ,. lJGLDI5+ 

p5IMUDF\  ,[JFGM K[PVFD4p5ZMST GM\W[, S,Dv!!( 4!#) VG[ Z_ VgJI[  p5,aW 

SFG]GL VG]DFG VG[ WFZ6 CFY p5ZGF S[;DF\ 4 OZLIFNL lJGLDI5+GM WFZ6STF" CMJFG] 

DFGJFG[ ;A/ SFZ6 ZC[ K[P V[ B~] K[ S[4 SFG]GL VG]DFG VG[ WFZ6F B\0GLI 5|SFZGL K[ 4  

VG[  HM  lJ~wWG]  5]ZJFZ  SZJFDF\  VFJ[  TM  T[G]\  SFG]GL  D]<I  ZC[T]  GYLPVFD  lJ~wWGL 

CSLST ;FALT G YFI tIF ;]WL V[J] VG]DFG SZJFDF VFJX[ T[ R[S WFZ6 SZGFZ[ T[ R[S 

S,D v!#( DF\ NXF"jIF D]HA T[GF SM. N[JFGF VYJF VgI HJFANFZLGF 5]Z[5]ZF VYJF 

T[GF SM. EFUDF\YL AMHD]ST YJFGF AN,FDF\ T[ R[S D[/jIM CX[P J6R]SjIM 5ZT YI[,M 

R[S CF,G]\ SFIN[;ZG]\ N[J] S[ HJFANFZL VNF SZJF DF8[ VF5JFDF\ VFJ[, CTM T[J] VG]DFG 

SZJFDF\ VFJX[PVFGFYL lJ~wW 5]ZJFZ SZJFGM AMHM IFG[ S[ 5ZT VFJ[, J6 R]SjIF R[S 

SFIN[;ZGL HJFANFZL S[ N[JF 5[8[ G CTM T[D 5]ZJFZ SZJFGM AMHM T[ R[S ,BL VF5GFZ 5Z 

ZC[  K[P  VFD S,D !!(sV[f  VG[  !#) GF  VG]DFGM  V[  SFINFGF  VG]DFGM  K[  RMSS; 

VG]DFGM K[ VG[ VFZM5L TZOYL HIF\ ;]WL lJ~wW G]\ 5]ZJFZ G YFI tIF ;]WL T[ B\0LT YTF 

GYLP  VF  SFD[  ;JM"rR  VNF,T  wJFZF  V[  l;wWF\T  5|:YFl5T  SZJFDF\  VFJ[, 

K[ S[ VFZM5LV[ H[JM X\SFYL 5Z R]:T 5]ZFJM VF5JF DF8[ VFZM5LV[ ;F1FLGF 5F\HZFDF\ 56 

VFJJFGL H~Z ZC[TL GYLP V[8,[ S[ VG]DFGG]\ B\0G VFZM5L4 OZLIFN51F[ H[ 5]ZFJM ZH] SZ[,M 
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K[ T[GF wJFZF 56 T[ SZL XS[ K[ VG[ VFZM5L wJFZF DF+ X\SF pt5gG SZTM S[ XSI 5]ZFJM 

VF5JM H H~ZL K[P

s!Zf VF SFD[ VFZM5L lJZ]wW WL G[UMXLI[A, .g:8|]D[g8 V[S8v!((!GL S,Dv!

#( GF U]GFGM VFZM5 D]SJFDF\ VFJ[, K[P T[YL VF SFD[ S,Dv !#( VG[ T[GL ;FY[ ;\,uG 

S,Dv!$Z GL SFG}GL HMUJF.VM wIFG[ ,[JL DG[ HZ]ZL H6FI K[P

S,Dov!#(PP  BFTFDF \ V5}ZTF  E\0M/ JU[Z [G [ SFZ6[ R [SGM  Vl:JSFZo  ;DU| 

ZLT[  VYJF  V\XTo  SM.56  N[J]  S[  VgI  HJFANFZL  VNF  SZJF  DF8[4SM.  jIlST 

5MT[  lGEFJTM  CMI  T[JF  BFTF  p5ZGM  R[S  V[  BFTFDF\YL  ALHL  jIlSTG[  GF6FGL 

R}SJ6L SZJF DF8[ A[gSZG[ ,B[ VG[ V[JF R[SGL R}SJ6L SIF" lJGF A[gS V[ 5ZT SZ[4 

SFZ6 S[4V[ BFTFDF\YL HDF ZSD R[SGF :JLSFZ DF8[ V5]ZTL K[ VYJF TM A[gS ;FY[  

;DH}TLGL SZ[,L jIJ:YF SIF"  D]HA R[SGL ZSD V[  ZSD SZTF JWFZ[  K[  tIFZ[4VFJL 

jIlSTV[  U]GM  SIM"  U6FX[  VG[  VF  SFZ6GL  SM.  VgI  HMUJF.VMG[  AFW  G 

VFJ[  T[G[  A[  JQF"  ;]WLGL S[NGL lX1FF  HMUJF. SZJFDF\  VFJL K[P5Z\T]  V[D 9ZFJJFDF\  

VFjI]\ K[ S[4 sV[f  HIF\ ;]WL4 R[S ,bIFGL TFZLBYL +6  DF; VYJF T[ SFINF DFgI 

CMI T[ D]N'T V[ A[DF\YL H[ JC[,L CMI T[ D]N'TDF\ T[JM R[S A[gSDF\ ZH] SZJFDF\ VFjIM G 

CMIP  sALf  HIF\  ;]WL  T[  R[SGM  5[.  VYJF  IYFS|D  WFZS4H[D  CMI  T[D4T[  R[S 

J6R}SjIM  5ZT VFjIFGL  A[gS  TZOYL  T[G[  DFlCTL  D?IFGF  c+L; lNJ;MGL  V\NZc 

T[  R[S  ,BGFZG[  ,[lBT  GM8L;  VF5LG[  T[JL  ZSDGL  R}SJ6LGL  DFU6L  SZ[  GCL 

VG[  s;Lf  HIF\  ;]WL  V[JM  R[S  ,BGFZ4  R[SGF  GF6F  ,[GFZ  5[.G[  VYJF  T[  R[SDF\ 

IYFG]S|D  WFZSG[  H[D  CMI  T[D4p5ZMST  GM8L;  D?IFGF  5\NZ  lNJ;DF\  V[  ZSDGL 

R}SJ6L SZJFDF\ lGQO/ HFI GCL tIF ;]WL S,DDF\G]\ SX]\ H ,FU] 50X[ GlCP 

:5Q8LSZ6ov  VF S,DGF C[T]  DF8[  cc  N[J]  VYJF VgI HJFANFZLc  V[8,[  SFIN[;Z 

ZLT[ H[GM VD, SZFJL XSFI T[J] N[J] VYJF VgI HJFANFZL V[JM YFI K[P

S,Dov!$Z o U ]GFGL GMW ,[JF AFAT[ o

;G[ !)*#sZ VMO !)*$f EFZTLI OMHNFZL SFI"JFCL ;\lCTFDF\ UD[ T[ ;DFJ[X YTM 

CMI  T[D  KT\FP  s!f R[SGF  WFZ6STF"GL  TZO[6DF\  R}SJ6L  YFI K[  T[JL  jIlSTGL
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 ,[BLT OZLIFN JUZ VF SFINFGL S,Dv!#( VgJI[ ;HF5F+ U]GFG[ SM8"  wIFGDF\  

,[X[ GCLP sZf VF SFINFGL S,Dv!#( s#f C[9/ pt5gG YTF OZLIFNGF SFZ6YL 

V[S DCLGFDF\  VFJL OZLIFN gIFIF,IDF\  SZJFDF\  VFJL CMIP5Z\T]  ccHMUJF. SZJFDF\ 

VFJL  K[  S[  OZLIFNGL  GMW VNF,T wJFZF  GSSL  SZ[,  ;DI 5KL  56 ,. XSFX[4 

HF[ OZLIFNL VNF,TG[ ;\TMQF VF5[ S[ VFJF ;DIDF\ OZLIFN G SZJF DF8[ T[G[ 5]ZT] SFZ6 

CT]Pcc  s#f  VF  SFINFGL  S,Dv!#(  VgJI[  ;HF5F+  SM.56  U]GFGL  8|FI,

D[8|M5M,L8G D[lH:8|[84  O:8"  S,F; D[HL:8=[8   NZHHFGL   l;JFIGL  SM.56 VNF,T 

5U,F ,. XSX[ GCLP s$f 5ZT YI[, R[S DF8[  V[SH JBT U]GFG]\  SMluGHg; ,. 

XSFIP 5FJZ VMO V[8GL"GL ~V[ VF5[, R[S 5ZT YFI TM 56 5FJZ VMO V[8GL" WFZS 

S],D]BtIFZ p5Z OZLIFN SZL XSFI VYJF S],D]BtIFZGL U[ZCFHZLDF\ S],D]BtIFZGFD] 

VF5GFZ ;FD[ OZLIFN Y. XS[P  VFD4 WL  G [UMXLI [A, .g:8 |]D [g8 V[S8v!((!

GL S,Dv!#( GM U ]GM HM.V[ TM T [GF TtJM GLR[ D ]HA K[P

!o  SM. SFIN[;ZGF N[JF S[ VgI HJFANFZL VNF SZJF DF8[ R[S  VF5JFDF\  

VFJ[,M  CMJM  HM.V[P  Zo   R[SGF  ,BGFZ jIlSTGF BFTFDF\  V5]ZTF  GF6F E\0M/GF 

SFZ6[  H  R[SGM  VGFNZ  YI[,  CMJM  HM.V[P  #o   R[S  ,bIF  TFZLBYL  K  DF;GL 

;DIDIF"NFDF\  S,LIZ YJF DF8[  A[gSDF\  ZH]  YI[, CMJM  HM.V[P  $o   R[SGM  VGFNZ 

YIFAFN A[gS TZOYL DFlCTL D?IFGF !5 lNJ;GL V\NZsCJ[  ;]WFZM  YIF AFN #_ 

lNJ;GL V\NZf R[S ,BGFZG[ ,[lBT 0LDFg0 GM8L; VF5LG[ R[SDF\GL ZSDGL DFU6L 

SZ[,L  CMJL  HM.V[P  5o  GM8L;  D?IFGF  !5  lNJ;DF\  VFZM5L  R[SGL  ZSD  R}SJ6L 

SZJFDF\ lGQO/ UI[, CMJM HM.V[P &o  N[J] S[ HJFANFZL  SFIN[;Z ZLT[ VD, SZFJL 

XSFI T[JL CMJL HM.V[P

VFD4 p5ZMST TDFD TtJM ;FlAT SZJFDF\ OZLIFN 51F ;O/ YFI TM H 

WL  G[UMXLI[A,  .g:8|]D[g8  V[S8v!((!GL  S,Dv!#(  VgJI[  VFZM5LG[  NMlQFT 

9ZFJL XSFIP VFJL H ZLT[ WL G[UMXLI[A, .g:8|]D[g8 V[S8v!((!GL S,Dv!#) 

R[SGF  WFZ6STF"GL  TZO[6DF\  VG]DFG  SZJF  AFAT  K[  V[8,[  S[  lJZ]wWGL  ClSST 

;FlAT G YFI tIF\ ;]WL V[J] VG]DFG SZJFDF\ VFJ[ K[ S[4T[ R[S WFZ6 SZGFZ[ T[ R[S 
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S,Dv !#( DF\ NXF"jIF D]HA T[GF SM. N[JF S[ VgI HJFANFZLGF 5]Z[5]ZF VYJF T[GF 

SM. EFUDF\YL AMHFD]ST YJF AN, T[ R[S D[/jIM CX[ VG[ VF J6R}SJFI[, 5ZT 

YI[, R[S CF,GF SFIN[;ZGF N[JF VYJF HJFANFZL VNF SZJF ;FZ] H VF5JFDF\ VFJ[, 

CTM T[J] VG]DFG SZJFDF VFJX[P VFD4 VF SFD[  VF \Sv ૨૮  GM R[S SFIN[;ZGF N[JF 

S[ HJFANFZL AN, AMHFDF\YL D]ST YJF DF8[ VFZM5LV[ OZLIFNLG[ VF5[, K[ VG[ VF 

N[J]  S[ HJFANFZL SFIN[;ZGL K[PVG[ T[GM SFINF wJFZF VD, SZFJL XSFI T[JM K[P T[J]  

S,Dv!#) VgJI[ VF VNF,T VG]DFG SZ[X[P VFGFYL lJZ]wWG]\ 5]ZJFZ SZJFGM AMHM 

IFG[  S[  5ZT  VFJ[,  VF \SvZ( GM  R[S  J6R}SjIF  R[SGL  JT"DFGGL  IFG[  CF,GM 

SFIN[;ZGL HJFANFZL S[ N[JF 5[8[ G CTM VYJF TM T[ R[S lAGVJ[HL CTM  T[D 5]ZJFZ 

SZJFGM AMHM T[ R[S ,BL  VF5GFZ p5Z ZC[ K[P VF SFD[ CF,GF VFZM5L p5Z VF AMHM 

ZC[ K[P

VFD4  S,Dv!!( VG[  !#)GL  SFG}GL  HMUJF.VM  HM.V[  TM  SM8"  C\D[XF\ 

OZLIFNLGL  TZO[6DF\  VG]DFG  SZJF  A\WFI[,  K[4  VNF,T  OZLIFNLGL  TZO[6DF\ 

S,Dv!!( VG[  !#) D]HA VG]DFG G SZ[  T[  DF8[  lJZ]wWG]\  5]ZJFZ SZJFGM AMHM 

SFINF  wJFZF  VFZM5L  p5Z  GFBJFDF\  VFJ[,  K[P5Z\T]  S,Dv!!( VG[  S,Dv!#) 

VgJI[  VF  SM8"  CF,GF  VFZM5L  lJZ]wW  tIFZ[  H  p5Z  SCIF  D]HA  VG]DFG  SZL 

XS[ K[ S[ HIFZ[ OZLIFNLGL OZLIFN S,Dv!#( VG[ S,Dv!$Z VgJI[ ;DI DIF"NFDF\ 

H  NFB,  SZJFDF\  VFJ[,L  CMJL  HM.V[  VG[  VF  A[  S,DMDF\  H6FJ[,  VFN[XFtDS 

HMUJF.VMG] OZLIFN 51F[ lGoX\S56[ 5F,G SZ[, CMJ] HM.V[P

s!#f ;NZ SFDDF\ V+[GL SM8"G]\ GD|56[ DFGJ] K[ S[4 ;NZ SFDDF\ OZLIFNLV[ 

VF \Sv  _* YL ;ZT5F;GM 5]ZFJM VF5[, K[ VG[ T[VM wJFZF VF \SvZ( JF/M TSZFZL 

R[S OZLIFNLV[ 5MTFGF BFTFDF\  GF\B[, CMJFGL VG[  V\FSv#_  JF/F ZL8G" D[DMYL 

5ZT YI[, CMJFGL CSLST H6FJ[, K[P tIFZAFN lGIDVG];FZ ;DI DIF"NFGL V\NZ 

VF \Sv#Z YL 0LDFg0 GM8L; VFZM5LG[ VF5JFDF\ VFJ[,LP H[ GM8L; VFZM5LG[ AHL 

UI[,L tIFZAFN VFZM5LV[ lGIT ;DIDF OZLIFNLG[ R[SGL ZSD R]SJL VF5[, G CTL 

H[YL ;NZC]\ OZLIFN VFZM5L wJFZF V+[GL SM8"DF\ lGIDVG];FZ NFB, SZJFDF\ VFJ[,LP 
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VFD  ;NZC]\  OZLIFNLV[  H[  OZLIFN  G[UMXLI[A,  .g:8]D[g8  V[S8GL  S,Dv!

#( VgJI[ NFB, SZ[, K[ T[DF\ ;NZC]\  SFINFGF TDFD 5|FJWFGM 5]6" SZJFDF\ VFJ[, 

K[  tIFZ[  OZLIFNLGL  TZO[6DF\  ;NZC]\  SFINFGL  S,Dv!!(  TYF  !#)  G]\  VG]DFG 

pt5gG YJF 5FD[, K[P 

s!$f   VFD4 ;NZC]\ VFZM5L 51FGF XLZ[ OZLIFNLGF 5]ZFJFG]\ B\0G SZJ] H~ZL K[P ;NZC]\  

B\0G DF8[ VFZM5LV[ lJ8G[; AMS;DF\ VFJJ] H~ZL GYLP 5Z\T] HM VFZM5L 51F B\0G 

SZJF DF8[ OZLIFN 51FGF S[; 5Z l5|5Mg0Zg; VMO 5|MA[AL,L8L H[8,M 5]ZFJM 5|:T]T 

SZ[ TM 56 OZLIFN 51F[ T[VMGM S[; lGoX\S 56[ 5]ZJFZ SZJFGM ZC[ K[ VG[ VFD4 HM 

VFZM5L  51F  ;NZC]\  OZLIFNLGF  p5ZMST  5]ZFJFG]\  B\0G  SZJFDF\  lGQO/  HFI  TM 

OZLIFNLGL TZO[6DF\ C]SD SZJM H~ZL AG[ K[ VG[ HM T[DF\  ;O/ HFI TM VFZM5LGL 

TZO[6DF\  C]SD  SZJM  H~ZL  AG[  K[P  p5ZMST  CSLSTM  wIFGDF\  ZFBL  ;NZC]\  S[;GL 

CSLSTM  ,1FDF\  ZFBLV[  TM  V[  CSLST lGJL"JFN  K[  S[4  ;NZ SFDDF\  OZLIFNLGL  p,8 

T5F; l;JFI VgI SM. 5]ZFJM ARFJ 51F VFZM5L wJFZF 5|:T]T SZJFDF\ VFJ[, GYLP 

T[VMV[ DF+ G[ DF+ OZLIFNLGL p,8 T5F; 5Z VFWFZ ZFB[, K[P JW]DF\ V+[GL SM8"G]\ 

GD|56[ DFGJ] K[ S[4 HM VFZM5L 51F OZLIFNLGF 5]ZFJFG]\ B\0G SZJFDF\ ;O/ HFI TM 

OZLIFNL 51F T[VMGM S[; lGoX\S56[ 5]ZJFZ SZJM VFJxIS K[P   VF TASS[  V+[GL 

SM8"G]\ GD|56[ DFGJ] K[ S[ GFDNFZ prR VNF,TGF  5|:YFl5T SZ[, l;wwFF\TMG[ ,1FDF\  

ZFBJF  H~ZL  H6FI  K[  H[  D]HA Cri.Law  Journal  2008  Page  No.  1172  

wherein it  is held that Accused not required to step into witness box. He may 

discharge  his  burden  on  the  basis  of  materials  already  brought  on  record. 

Question whether statutory presumption rebutted or not. Must be determined in 

view of other evidence on record.  DCR 2008(1)  Page  No.  151 wherein it is 

held  that  it  is  not  necessary  that  accused  must  step  into  the  witness  box  to 

discharge  the  burden  of  proof  in  terms  of  the  provisions  under  section  138. 

;NZC]\ SFDDF\ VFZM5L 51F[ H[ OZLIFNLGL p,8 T5F; SZ[, K[ T[DF\GL D]bI CSLSTM ,

1FDF\ ZFBLV[ TM VF SFDGF VFZM5LV[ VF OZLIFNLG[ CF,GM R[S VF5[, G CMJFGM TYF 
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OZLIFNLV[ BM8M R[S pEM SZL CF,GL VF BM8L OZLIFN SZ[, CMJFGM ARFJ 5|:YFl5T 

SZJF 5|ItG SZ[, K[P JW]DF4 VF VFZM5L TO["  N,L, SZJFDF VFJ[, K[ S[4  OZLIFNL 

wJFZF 5MTFG] SFIN[;ZG]\  ,[6] 5]ZJFZ YI[, GYL    અને આરોપી    GF BFTFGF R[S   

BM8L  ZLT[  D[/JL  ,. T[GM  N]Z]5IMU SZ[, K[P  VG[  OZLIFNDF  H6FjIF  D]HA 

Z]5LIF VF5L XS[ T[JL VFYL"S 1FDTF VG[ VFJSGF ;FWGM 56 OZLIFNL 5]ZJFZ 

SZL XS[, GYLP VFD આરોપીએ CF,GM R[S SFIN[;Z GF N[JF 5[8[ VF5[, હોય તો 

તે હકીકત ને  VG[ ARFJ51F wJFZF OZLIFNLGL VFlY"S 1FDTF G[ 56 50SFZJFDF\ 

VFJ[, K[P VF SFD[ OZLIFNL wJFZF N:TFJ[HL 5]ZFJFVM ZH] ZFB[, K[P VF ;\NE"DF\ 

VFZM5LGM  DCtJGM  ARFJ  V[  K[  S[  OZLIFNL  VF  SC[JFTL  ZSD 

VFZM5LG[ CFYpKLGL VF5JF ;1FD G CTF S[ VFJL SM. ZSD T[VM OZLIFN DF\ 

H6FJ[,  ;DIUF/F  DF\  5MTFGF  CFY  5Z  CMI  T[JM  5]ZFJM  ZH]  ZFB[,  GYLP 

S,Dv!#( VgJI[ GF U]GFDF\ OZLIFNLV[ 5MTFGL OZLIFN ,FJTF ;DI[ 5MTFGL 

GF6FSLI 1FDTF 5]ZJFZ SZJFGL CMTL GYLP 5Z\T]  HIFZ[  OZLIFNLGL GF6FSLI 

1FDTF G[ 50SFZJFDF\ VFJ[ tIFZ[ T[ 5]ZJFZ SZJFGL HJFANFZL OZLIFNLGL AGL 

ZC[ K[ VG[ VF ;\NE" DF\ GFDP;]PSMP wJFZF GLR[ H6FJ[, R]SFNFVM DF\ 56 VF H 

l;wWF\T 9ZFJ[, K[P 

◦     Basalingappa v. Mudibasappa : AIR 2019 SC 1983,   

the Hon'ble Apex Court observed that "During his 

cross-examination, when financial capacity to pay 

Rs.6 lakhs to the accused satisfactory was reply 

questioned, given by the there was no complainant. 

The evidence on record, thus, is a probable defense 

on behalf of the accused, which shifted the burden 

on the complainant to prove his financial capacity 

and other facts".
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◦  APS  Forex  Service  Private  International  Fashion 

Hon'ble Court Apex Linkers has Limited AIR Vs. 2020 

clarified and SC  Shakti 945, the explained the issue 

as follows "Now so far as the reliance is placed by 

Learned Counsel appearing on behalf of the accused on 

the  decisionBasalingappa  of  (supra),  this  on  Court 

going inhe through case the of  said decision, we are 

of  the  opinion  that  the  said  decision  shall  not  be 

applicable to the facts of the case on hand and/or the 

same shall not be of any assistance to the  accused. In 

that case defence by the accused was that the cheque 

amount was given by the complainant to the accused by 

way of loan. When the  proceedings were initiated under 

Section 138 of the N.I. Act  the accused denied the 

debt liability and the accused raised the defense and 

questioned the financial capacity of the complainant. 

To that, the complainant failed to prove and establish 

his  financial  capacity.  Therefore,  this  Court  was 

satisfied that the accused had absence of a probable 

complainant defence having and consequently failed to 

prove in his financial capacity, this Court acquitted 

the accused. In the present case, the accused never 

questioned the financial capacity of the complainant. 

We  are  of  the  view  that  whenever  the  accused  has 

questioned the financial capacity of the complainant in 

support  of  his  probable  defense,  despite  the 

presumption under Section 139 of the N.I. Act about the 

presumption  of  legally  enforceable  debt  and  such 

presumption is rebuttable, thereafter the onus shifts 

again  on  the  complainant  to  prove  his  financial 

capacity and at that stage the complainant is required 

to lead the evidence to prove his financial capacity, 

more particularly when it is a case of giving loan by 

cash and thereafter issuance of a cheque". 
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s!5f p5ZMST A\G[ R]SFNFVMDF\ GFDP;]PSMP ;D1F GF S[; DF\ VFZM5L wJFZF 

OZLIFNLGL  GF6FSLI  1FDTF  G[  50SFZJFDF\  VFJ[,  CTLP  5Z\T]  OZLIFNL  5MTFGL 

GF6FSLI  1FDTF  5]ZJFZ  SZL  XS[,  G  CMI4  S,Dv!#)  VgJI[  ;\ElJT  ARFJ 

VFZM5LV[ 5]ZJFZ SZ[, CMJFG]\ 9ZFJ[, K[P T[ HMTF\ CF,GF SFD[ 56 VFZM5LGM ARFJ 

HMTF\  T[VMV[  H6FJ[,  K[  S[  OZLIFNLV[  5MTFGL  OZLIFN  DF\  ;NZ  TSZFZL  ZSD 

5MT[ B[TLGL VFJS  TYF ART DF\YL VF5[, CMJFG]\ H6FJ[ K[P 5Z\T ARJF51F TZO[ GL  

p,8T5F; DF\ 5MT[ B[TLGM jIJ;FI SZTF CMI T[JM SM. VFWFZ 5]ZFJM VF SFD[ ZH]  

SZ[, GYLP JW]DF4 VF OZLIFNLV[ T[VMGL B[TLGL VFJS JQF"[  S[8,L YFI K[ T[GM SM. 

5]ZFJM 56 VF SFD[ ZH] ZFB[, GYLP  JW]DF4 VF OZLIFNL T[DGF B[TLGF DH]ZMG[ VF5[, 

ZSDGL GMW 56 N{GLS A]SDF  SZ[  K[  T[D KTF VF VFZM5LG[  VF5[, VFJL  DFTAZ 

ZSDGL SM. GMW N{GLS A]SDF SZ[,  GYL S[ VF OZLIFNL 5F;[ VFJL DFTAZ ZSD CFY 

5Z CTL S[ OZLIFNL VF GF6F SIF\YL ,FJ[, T[JF SM. 5]ZFJF VF OZLIFNLV[ ZH] SZ[, 

GYL H[YL VFZM5L ;FD[G] OZLIFNLG] SFIN[;ZG] ,[6[ 5]ZJFZ YT] GYLP  VF OZLIFNLGL 

p<8 T5F; wIFG[ ,[TF VF OZLIFNLV[ 5MT[ W\WFGM jIJ;FI SZTF CMI T[JM 5]ZFJM ZH] 

ZFB[, G CMJFG] l:JSFZ[, K[ VG[ VF VFZM5LG[ GF6F SIFZ[ VG[ SMGL CFHZLDF VF5[, 

T[GL lJUT 5MTFGL OZLIFN S[ ;ZT5F;DF H6FJ[, G CMJFG] 56 l:JSFZ[, K[P T[DH4 

VF GF6F 5MTFGL 5F;[ SIF\YL VFJ[, T[GM VFWFZ S[ 5]ZFJM ZH] SZ[, G CMJFG] 56 

l:JSFZ[, K[P JW]DF4 VF OZLIFNLV[ 5MT[  B[TLGL HDLG WZFJTF CMI H[YL  SFD[ VFJTF 

DH]ZM TYF ZMHDNFZMG[ H[ S. N{GLS ~5LIF VF5[ K[ T[GL GM\W ZMHD[/DF\ SZTF CMJFGL 

CSLST l:JSFZ, K[ VG[ VF VFZM5LG[ GF6F VF5[, T[GM p<,[B N{GLS GMWDF SZ[, G 

CMJFG] 56 l:JSFZ[, K[P JW]DF4 VF OZLIFNL AFI0 SM8"DF VgI R[S V\U[GF S[;MDF 

OZLIFNL TZLS[ ZC[, CMJFG] 56 l:JSFZ[, K[P JW]DF4 VFNLtI .,[S8=GMS; VFZM5LGL 

DF,LSLGL G CMJFG] VG[ VFZM5L OST tIF\ GMSZL SZTF CMJFG] 56 SA], ZFB[, K[P 

VFD4 OZLIFNL VUFp 56 R[SMDF OZLIFNL TZLS[  ZC[, K[  VG[ VF OZLIFNL 5MTFGF 

N{GLS CL;FAM 56 GLEFJ[ K[ VG[ T[DF DH]ZMG[ VF5[, ZSDGL 56 GMW ZFB[ K[ T[D 

KTF VF OZLIFNLV[ VF VFZM5LG[ VF5[, GF6FGL GMW SM. HuIFV[ SZ[, GYL S[ VF 
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VF5[,  GF6F  SM.  ;F1FLGL  CFHZLDF  VF5[,  GYL  S[  VF  VF5[,  GF6F  V\U[  SM. 

SFIN[;ZG] ,BF6 SZFJ[, GYL T[ CSLST VF OZLIFNLV[ VF VFZM5LG[ BZ[BZ VFJL SM. 

SC[JFTL ZSD VF5[, K[ S[ S[D m T[ CSLST ;FD[ X\SF pt5gG SZ[ K[P JW]DF4 VF SFDGF 

VFZM5L  T[  VFNLtI  .,[S8MGLS;  GFDGL  N]SFGDF  OST  GMSZL  SZ[  K[  T[DKTF  VF 

OZLIFNL VF N]SFGGF DF,LSGL HF6 ACFZ VF VFZM5LG[ VFJL DFTAZ ZSD ZMS0DF 

SM.56 jIlST S[ ;F1FLGL U[ZCFHZLDF S[ VF N]SFGGF DF,LSGL HF6 ACFZ SM.56 

HFTGF SFIN[;ZGF ,BF6 JUZ CFY pKLGL VF5[ N[ T[ JFT DFGL XSFI T[JL ,FUTL 

GYLP  JW]DF4  VF  OZLIFNL  5MTFGL  B[TL  VG[  ART  DFYL  VF  ZSD  VF5[,  CMJFG] 

l:JSFZ[, K[ 5Z\T]4 VFJL SM. ZSD VF OZLIFNL 5F;[ CFY 5Z CTL S[ VF OZLIFNLV[ SM. 

A[S DFYL  VFJL SM. ZSD p5F0[, CMI S[ SM.  B[TLGL VFJS DFYL VFJL ZSD D[/J[, 

CMI  TM  ;\EJT  K[  S[  VFJL  ZSD  OZLIFNL  5F;[  CFY  5Z  CTL  T[GL  GMW  VF 

OZLIFNLV[ CL;FAM DF ZFB[, CMI 5Z\T]4 VF OZLIFNL NJFZF VFJF SM. CL;FAM ZFB[, 

GYL T[YL 56 VFJL SM. ZSD VF OZLIFNL 5F;[ p5,aW CTL T[ C\SLST ;FD[ X\SF pEL 

YFI K[P   VFD4 VF VFZM5L OZLFINLGF S[; ;FD[ JFHAL X\SF pEL SZJFDF ;O/ ZC[, 

K[P VFD4 VF SFD[ OZLIFNL NFJFZF VFJL SM. ZSD VF VFZM5LG[ VF5[, CMI S[ OZLIFNL 

5F;[ VFJL DFTAZ ZSD CFY 5Z CTL S[4 OZLIFNL VFJL DFTAZ ZSD R]SJJF ;1FD 

CTF T[ CSLST ;FD[ JFHAL X\SF pEL YFI K[P OZLIFNLV[ VF CSLSTM V\U[ SM. B],F;M 

SZ[, GYL tIFZ[ OZLIFNLV[ T[DGM H[ S[; 5|:T]T SZ[, K[ VG[ p,8T5F;DF\ H[ CSLSTM 

HFC[Z SZ[, K[ T[DF\ lJ;\UTTF pt5gG YFI T[JM 5]ZFJM VFZM5L 51F ZH] SZJFDF\ ;O/ 

AG[,F  K[P  VFZM5L  51F[  H[  D]bI  ARFJ  ,LW[,  K[  S[4  TSZFZL  R[S  VgJI[GL  ZSD 

SFIN[;ZGL ,[6L K[ T[J]  OZLIFNL 5]ZJFZ SZL XS[, G CMI tIFZ[   D.C.R. 2009 (1) 

page 327: From the cross-examination, it is clear that the complainant is 

not  honest  and  completely  unreliable  and  his  credibility  has  been 

completely destroyed complainant has not been able frame his case. ;NZ 

SFDDF\  OZLIFNLV[ T[VMGL B[TLGL VFJS JQF"[  S[8,L YFI K[ T[GM SM. 5]ZFJM 56 VF 

SFD[ ZH] ZFB[, GYLP  JW]DF4  VF OZLIFNL T[DGF B[TLGF DH]ZMG[ VF5[, ZSDGL GMW 
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56 N{GLS A]SDF SZ[ K[ T[D KTF VF VFZM5LG[ VF5[, VFJL DFTAZ ZSDGL SM. GMW 

N{GLS A]SDF SZ[,  GYL S[ VF OZLIFNL 5F;[ VFJL DFTAZ ZSD CFY 5Z CTL S[ OZLIFNL 

VF GF6F SIF\YL ,FJ[, T[JF SM. 5]ZFJF VF OZLIFNLV[ ZH] SZ[, GYL tIFZ[ p5ZMST 

R]SFNM VFZM5L 51FG[ DNN~5 AG[ K[P JW]DF4  2000 (1) S.C. at page 195 para-22 

The  burden  of  proof  cast  on  the  accused  under  section  35,  can  be 

discharged  through  different  modes.  One  is  that,  he  can  rely  on  the 

materials available in the prosecution evidence. Next is, in addition to that 

he  can  elicit  answers  from  prosecution  witnesses  through  cross-

examination to dispel  any such doubt. He may also adduce other evidence 

when  he  is  called  upon  to  enter  on  his  defence.  In  other  words,  if  

circumstance appearing in prosecution case or in the prosecution evidence 

are such as to give reasonable assurance to the court that appellant could 

not have had the knowledge or the required intention, the burden case on 

him under section 35 of the act would stand discharged even if he has not  

adduced any other evidence of his own when he is called upon to enter on 

his  defence. VF  SFDDF\  V+[GL  SM8"G]\  V[J]  GD|56[  DFGJ]  K[  S[4  HIFZ[  OZLIFNL 

51FG[ T[VMGM S[; TYF N:TFJ[HL 5]ZFJF VG];\WFG[ X\SF pt5gG SZTM 5]ZFJM 5|:T]T 

YI[,M  CMI  tIFZ[  OZLIFNLGL  G{lTS  HJFANFZL  CTL  S[  T[VM  IMuI  VG[  ;\TMQFSFZS 

N:TFJ[HL 5]ZFJF 5|:T]T SZ[ H[YL p5ZMST R]SFNM VFZM5L 51FG[ DNN~5 AG[ K[P JW]DF4 

VF  SFD[  VFZM5L51F  OZLIFN  51FGF  S[;  ;FD[  X\SF  pEL  SZJFDF  ;O/  ZC[,   K[ 

tIFZ[  OZLIFNL51FGF  XLZ[  ;NZC]\  OZLIFN lGoX\S56[  5]ZJFZ  SZJFGL  HJFANFZL  JWL 

HFI K[P JW]DF\  VF TASS[ GFDNFZ ;]l5|D SM8"GF SCC 2007(Cri .)  Page  No.  498  

wherein it is held that the law that Standard proof in discharge of the burden in  

terms  of  Section  139  of  the  Act  being  of  preponderance  of  probability,  the 

inference therefore can be drawn not only from the materials brought on record 
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but also from the reference to the circumstances upon which the accused relies 

upon.  Categorically stating that the burden of proof on the accused side is not as 

high as that of the prosecution.  A.C.R 2012(1) Page No. 50  wherein it is held 

that Preponderance of Probabilities- If the accused side is able to raise a probable 

defence which creates doubts about the existence of a legally enforceable debt, 

the  prosecution  can  fail.  VFD4p5ZMST RRF"YL  V[8,L  CSLST Ol,T YFI K[  S[4 

CF,GF OZLIFNL wJFZF SZJFDF\ VFJ[, SYGG]\ B\0G VFZM5L 51F[ ;O/TF 5]J"S 5]ZJFZ 

SZ[,  K[PVFD ;NZC]\  p5ZMST SZ[,  RRF"GF  V\T[  CF,GF  SFDDF\  OZLIFN  51F  T[VMG]\ 

SFIN[;ZG]\ ,[6]\ VFZM5L 5F;[ DF\UTF CMJFGL CSLST X\SF ZlCT 5]ZFJFYL 5]ZJFZ SZJFDF\ 

lGQO/ UI[,F CMI tIFZ[ ;NZ SFDDF\  VFZM5LV[ HIFZ[ OZLIFNLGF S[; 5Z X\SFGF JFN/M 

5]ZJFZ SZJFDF\ ;O/TF D[/J[, CMI tIFZ[ T[ X\SFGM ,FE VFZM5LG[ VF5JM gIFIMlRT 

H6FI K[P  T[YL  ;DU|  RRF"G[  V\T[  D]NF  G\P  !  GM  HJFA GSFZDF\  VF5L  D]NF  G\P  Z  

5ZtJ[ GLR[ D]HAGM C]SD gIFIGF lJXF/ lCTDF\ HFC[Z S~ K]P

voo C ]SD oov

s!f VF  SFDGF  પટેલ સંજયકુમાર  સુભાષભાઇ 4ZC[P રામપુર કંપા(વસાદરા), 

તા.બાયડ 4HLPVZJ<,L GFVMG[ lS|lDG, 5|F[;LHZ SF[0GL S,Dv Z55 s!f VgJI[ WL 

G[UF[XLV[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  D]HAGF  VF1F[l5T  VF\Sv!  GL 

OZLIFNJF/F U]gCFDF\YL  X\SFGM ,FE VF5LG[ KF[0L D]SJFGF[ C]SD SZJFDF\ VFJ[ K[P

sZf VFZM5LV[  lS|P5|MPSM0GL  S,Do  $#*  sV[f  VgJI[  ~Fv !54___qv  GL  ZSDGF 

HFDLG TYF HFT D]RZSF   K DF;GF ;DI DF8[ ZH] SZJFP

p5ZF[ST C]SD VFHZF[H TFZLB  !5  DL DFC[  o  V[5|L, સન ે o  ૨૦૨૬ GF ZF[H 
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AFI0
TFP !5/૦$/૨૦૨૬

s lJHI R\N],F, DSJF6F f
 V[0LP RLO HI]0LXLI, D[HL:8=[8

AFI0
SM0 G\P HLPH[P __))*


	lJZ]wW
	

