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WRd &Ad eldiofl &slsd ¥LIAd 8. RIRGIE [oluHVoA 1R AHY HATEIOf] AER
Ais-32 &l slaios oiZlA vRIla Arudii 2H1dd]. ¥ ol 2RIVla o]
R RIRGIE ARIUIRA (oRud AHUHI $31IE]0 sel] 284 Y5l 2A41Ud of &l

¥ef] €28 SIUIE AR ediRl 24 ofl SI18HI [GIRAHVIGRAIR EMVIE SAIHT 41Dl
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AIH ARG SKRUIERN ¥ RUIE aoNfdoid  gogioe Aseofl sHH—-A
3¢ AoYd EIVA SA & dHi AEE SIUEISll dHIH UIdE ol Yef sRulHi 241dd
8 R SRl aRFLIHI ARG SRIEI] SAH—1U¢ Al 13E o HgHIol
GcUoat &4l UIAd 8.

(Aw) 2H1H, A28 ARIU] u2ioll (R s3RUIEloll YId19] Visel 529 ¥37] 8. 2u€28
visel H12 AR [A2alRd cllsAi 199 %330 o], ug %1 ARl u2i vis
SAI HI2 SUIE Uiall A WR ([UUlosed 1§ WAGIdIZ] F2dl Yridl wdd
$2 dl uel s3I ud dilell A [o1:2iS ULl YAUR SAlol] 8 & ial AHIH, ¥
AR Ul Aeg Ul BURSA YRIdIg] Visel SAIHI [oivgn %1 ]
sAlRUIEloll dRSLIHI gsH $A1 %3] Clal & al ¥ dHi A5 ¥R dl AR
ARFLIHI §SH $d1 ¥33] olal 8. GWRISA &sIsdl &lotdi AVl AEE S|
gslsdl @aidi AulA dl A eslsa (adlaie & 5, w2 siHAi FRUIENf Gae
AUR! R Ao 1 YAA] RAId U2t ARIY] edIRl Udd SdAIHT 241Ad ol
A1 A1 ol Hit §2AIEle]] BAe dUIRA WR AIUR AWM 8. dgjai AxAdll Sidg]
AHULT Hiolg & S, %1 AR uai s2NUIElsll YR1dIo] Visel SAIHI 45N 14 ]
SARAUIE] Ul dfloll 54 [61:R1SUBT YRUR S AIURUS 8. | ACISS Aol
S1éo] olHUL! HlolY 8 5 olIHEIR GRU AEIAdal URIMUA S [Reslicdlol cidi
Audl ¥33] wLIIM & ¥ Yol Cri.law Journal 2008 Page No. 1172
wherein it is held that Accused not required to step into witness box. He may
discharge his burden on the basis of materials already brought on record.
Question whether statutory presumption rebutted or not. Must be determined in
view of other evidence on record. DCR 2008(1) Page No. 151 wherein it is
held that it is not necessary that accused must step into the witness box to

discharge the burden of proof in terms of the provisions under section 138.

A€ s1HAI AR Ul ¥ s312u1€lofl Gae duRt s3d 8 daiofl v eslsdl d

211 A1 Al 241 s1dall HARIYIRA 241 b1l 1Al JS AWM of 8ldlal) el
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SIAAIERA Wil As Bl s3] slddl] 241 W12l s2IRIE S3c 8ldlall GRAIY WY IMUd
S| Wacol S 8. dgdl, Al AR df edld sqil 241Ad 8 8, sUIE]

€411 Uldlo] SIAEA] AL YdIR &Ad oi®fl 24a AAI1IR1U] ol uidlisll AS

ulé] dd Aad] def dofl gulal SH 8. ol SIRJUIEH] YLIIRUI HY

U1 2] 215 A AH181s 213 dl ol AIUSall Al€dal] Rl s3RAIE] URAIR

s3] A5d a@l. AH1H HRIVIRA 1A AS SIRAEAR oil £d1 VS AV 81 Al

d &slsd ol al oiUIgu2l edRl SFRUIElS] AH1[Es 21Hal o ULl USSRUIHI
A1Ad 8. A1 s1A SFRUIE] ediRl £2dIAY] YRAUIRA] % AU 8. A1 AeRlH
ARloll  Hacdoll oiéId A & 5 s2uEl 241 sedid] 84
ARIMla s18Glofl A1udl A21H of &dl 5 2] SIS $H A SIRUIE Hi
¥RIAA AHA2AIN Hi Uldioll &1& W &l ddl Y1l 2% Avid o],
SHH—A3< 2109 ol 2ol 1Hi SARUIEIA Uldlel] sTRUIE clddl 44 Uldiof]
a1y 2Hdl YadiR sdiofl aldl aiefl. u3g ¥R §31uIEloll alierisl
2AHdI ol USSRUIHI AIA IR d YR sdldll ¥dicielR] s3RuIElH ciof]
28 & ol A1 AR Hi all1d..8]. edIRI oflA Y1 YSIERA Hi Ul A1 ¥
RFesiia 82194 8.

O Basalingappa v. Mudibasappa : AIR 2019 SC 1983,

the Hon'ble Apex Court observed that "During his_

cross—examination, when financial capacity to pav

Rs.6 lakhs to the accused satisfactory was reply.

questioned, given by the there was no complainant..

The evidence on record, thus, 1is a probable defense

on behalf of the accused, which shifted the burden

on the complainant to prove his financial capacity.

and other facts'".
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o APS Forex Service Private International Fashion
Hon'ble Court Apex Linkers has Limited AIR Vs. 2020
clarified and SC Shakti 945, the explained the issue
as follows "Now so far as the reliance 1is placed by
Learned Counsel appearing on behalf of the accused on
the decisionBasalingappa of (supra), this on Court
going inhe through case the of said decision, we are
of the opinion that the said decision shall not be
applicable to the facts of the case on hand and/or the
same shall not be of any assistance to the accused. In
that case defence by the accused was that the cheque
amount was given by the complainant to the accused by
way of loan. When the proceedings were initiated under
Section 138 of the N.I. Act the accused denied the
debt liability and the accused raised the defense and
questioned the financial capacity of the complainant.
To that, the complainant failed to prove and establish
his financial <capacity. Therefore, this Court was
satisfied that the accused had absence of a probable
complainant defence having and consequently failed to
prove in his financial capacity, this Court acquitted
the accused. In the present case, the accused never
questioned the financial capacity of the complainant.
We are of the view that whenever the accused has
questioned the financial capacity of the complainant in
support of his probable defense, despite the
presumption under Section 139 of the N.I. Act about the
presumption of legally enforceable debt and such
presumption 1is rebuttable, thereafter the onus shifts
again on the complainant to prove his financial
capacity and at that stage the complainant is required
to lead the evidence to prove his financial capacity,
more particularly when it 1is a case of giving loan by

cash and thereafter issuance of a cheque".
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(au) GWRISA Gl YSIEIRATHI of1H..S]. AH2 ofl SH Hi AR edR|
SARUIEL aliRIslA 21Hdl o ussRUIHi A41Ad &dl. g sARUIE] Uldiol]
sllRlIsRl 2iHdl YAR s ASA of &k, SAH—13C odd A (Aa oRId
AR YAR $3d &ldlgf &21Ad 8. d di &l s1d uel ARIl6l oAl
A dAIRA yedd 8 § sARAERA Ulaiel LRuIE Hi A€ asA] 284
uld Wdlofl 21148 d&i ofud Higll A41Ud &ldie] ¥C11A 8. WRd HUUIUR] RS of]
GdedurRe Hi Uld Wdlofll UdRe1Y Sl &1 ddl SIg A1E1R YA A1 SIA 2%
s3d ol€ll. dggl, i STRAEIRA d=dlofl Udlofl 2H1as Y sedl & & doil slef
WRIA] uRl A1 s13 % Aud ol agi, 41 $311E] ddoll Udlall HaR1a 241Ud
28Hdl| ofles Ul gofls ofsHI S2 & dH ©dl A1 AR 2Ad 241d] HidoR
28H0l| S1f olle) Eolls oisal s3d o1®fl 5 241 s2NA1E] WA A1) HIAGR 8 &1
W &dl § SFRUIE] A1 ol sAIE @1dd ddl SIE YRIdl 21 §AIERA Y 5
oief] ¥/l AR A13o] sUIENf SIuEARY AT YRAUR & otefl. 41 §2RUIENo]
Ge2 duI &lial Adl A1 $AAIERA UId €eioll UUAIRI Sl &1} Ad] Y1d] %
AV of &ldiof RUSRA & al 241 AURIUla allRll SUR ial Slo] G131 241Ud
dofl (Ga1d Uldlel] s21UIE § ARAUIRIHI %211 of &ldIo] ULl RUSRA 8. dHY,
Al aflell Uldiofl WA suigll A419d doll HIER § YId] 2% S o &ldlg) Ul
RasiRd 8. agal, 241 sARUIERA Uid Udlofl %aflol eRiadl el 3] s13 2419l
HQRI A8l AYHERIA ¥ 56 Eolls 31 2410 B Aol olle AANHI S2dl &ldiaf]
&slsd RUsiRd & il 241 ARIUla aliRl 241U dofl Geau £oflS ofléi] $3d of
gldiof Ul RAsRd 8. dgal, il SAUIE] cl1AS SIZHI 2o AS el SAHI
$31€] a?S 28d &ldio ULl RAsRA 8. dgHl, A€l JasgalsA 2RIl
HIdIsloll of Bldig) vial ARIU] §5d i olls?] Sl &ldlg) ULl SO AVE 8.
A1, sAAIE] 219118 Ul JsIAHI SIARAIE] dd)S B8 & 2al A1 S3RAIE] Uldlail
eafls elR11ofl uel ofleid & el dal #yRIA AU 8Hdl| Ul ollg AU & da

9cl A1 SIRAIEIRA 241 A1IRAUlA AH10d alillofl olled SIS ¥A1RA 53d ofefl § 41
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AUA alell SIg Alellodl s193H1 2H0A ol&l 5 241 AN a1 243 SIS
SIRIEAR duill $AAd ofel] A &51Sd 211 SAUIEIRA 241 RIS viRuR 241d] S1ef
sedId] 284 AIUA B 5 54 ? d 6515 A1A RISI GclUoal 52 8. A, Al SlHall
AR d i€l gaselollsy aidofl gSIoil §5a oIS 2 & dxedl |
SARUIE] 211 gSlatall Hidsol] F101 cielR 241 ARIMel 241l HIdoR 8H RASSHI
siguel ufsd 5 A12flo]l AREIRNHI S A1 gSlatall Hidsd] 101 GieR slguel
¥ldoll SIIEAU0ll AUl doR 818 GElofl 241U £ a did Hiofl AsIy A diaid]
oiefl. dgjHl, i sAAIE] Uldiell W] 2ol oiRud HIgl 241 84 AUNA &ldig]
RasRd 8 Wg, Hidl Sigf 84 211 sAUIE] UR 618 W &d] § 1 sFRAIERA SIEf
ds el 21d] sigs4 Guisd &ld 5 s1¢ Udlofl 21198 Higll 241d] 284 Andd
gl dl 2Aciad 8 5 qdl 84 sAuEl WA &1y W &dl dol olg
SARAIERA glA100l H1 AV &I U, 211 SIIAIE] EARI A4l SIEf Rl U
oief] dell uer 241d] s1g 284 241 2RAIE] IRl Gudod &dl d eslsd 2413 2isi Gell
AR Q. AIH, A1 AR 531l 524 213 diwe] isi Befl sAU1H1 A5 8
8. A1, 21 s13 s3RAIE] €191 A1) S1ef 253 241 ARIUI0 AH10d 81 § S3NRUIE)
WA 1] HidoR 84 818 WR &dl 3, sAUIE] 2A1d] HIdoR 284 YsUUI A1
&dl d &slsa 413 dixof] Qisl Gefl &y 8. s2AIE1A 1 &518dl 2431 SIS YAIRA
53d ol®f] AR SARUIEIRA Aol ¥ 5A URgd S3A & vial GAedURAHI ¥ &s]sd]
%182 S 8 Adi [ARidddl BcUool &I Ad] Y141 ARIV] U2t 2% SAUIHI A4S

oladl 8. AR U ¥ Yo oA dldd 8 5, dsRA3] As HodAofl 8

siRigmRel defl 8 dy siluiEl Yar s?l 45d o 8l IR D.CR 2009 (1)
page 327. From the cross-examination, it is clear that the complainant is
not honest and completely unreliable and his credibility has been

completely destroyed complainant has not been able frame his case. 21€2

siHi SARAIEIRA Adlofl Uidlofl 2H1as N sedl &1 & doll SIg Yudl el il
SIA 2% AUd ai&l. g, 1 31A1E] Aol Vidlall HRlal AU 283 ailEd
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Yol Eofls ofsal 2 8 da 8di 21 AR A0A 1] HideR 8H0{l S ofled
ealls ojsHl 53d ol 5 11 $31A1E] WA 1] HIdeR 8 818 UR &d] § $3RUIE]
Al ollell sAiE] didd ddl S1g Yidl A1 SAIERA % 2 o1€fl IR GURlsd
YsIEl 2RI ugial HEEIU oial 8. dggHl, 2000 (1) S.C. at page 195 para-22
The burden of proof cast on the accused under section 35, can be
discharged through different modes. One is that, he can rely on the
materials available in the prosecution evidence. Next is, in addition to that
he can elicit answers from prosecution witnesses through cross-
examination to dispel any such doubt. He may also adduce other evidence
when he is called upon to enter on his defence. In other words, if
circumstance appearing in prosecution case or in the prosecution evidence
are such as to give reasonable assurance to the court that appellant could
not have had the knowledge or the required intention, the burden case on
him under section 35 of the act would stand discharged even if he has not
adduced any other evidence of his own when he is called upon to enter on
his defence. 1 s133i 2A3oll Sido] AY olHULT Hiolg & S, ARAR FTIRUIE]

uzial dilell 54 @il €2d19%] YRIdI Agfielal RiSI GcUoal Sl YId]l URdd
&l &l AR FFRUEl dllcdis dIctelR] &ddl & Al A1 0l AATNSIRS
£2a19%] Y141 udd 52 ¥l GWRIsd YsIel ARIU] uzial HEEIU Clal 8. dgjAI,
Al s1A ARMIU s2u1E Uicll 54 A1A RISl Gefl AUl A4S0 /A B
R sARUIEIUIol R Aeg SNUIE [a1:RisURT YRUR sdlol] ¥dicielR] gl
AR B. YHI A1 AGISS olIHER A(UH Sidail SCC 2007(Cri.) Page No. 498
wherein it is held that the law that Standard proof in discharge of the burden in
terms of Section 139 of the Act being of preponderance of probability, the

inference therefore can be drawn not only from the materials brought on record
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but also from the reference to the circumstances upon which the accused relies
upon. Categorically stating that the burden of proof on the accused side is not as
high as that of the prosecution. A.C.R 2012(1) Page No. 50 wherein it is held
that Preponderance of Probabilities- If the accused side is able to raise a probable

defence which creates doubts about the existence of a legally enforceable debt,
the prosecution can fail. 2414,8uAsd Uyl Aed] eslsd slaid &Rl 8 5,

alcioll SARUIE] edRl SAIHT AH1AA Solof Visal ARIY] U Agadl Yds YyarR
A 8. 210 AEE BWRISA S UAUToll 2id &lcioll SlHHI SFRUIE Ul d=ilg]
SIRIEAR] ARL ARIY] U Hidldl &ldiofl &slsd il A8 YRIdIEf] YaI1R s3]
(1501 2AJAI B IR AER SIHHI ARIUIRA ¥41R §2NUIE]0ll 5H UR RUSloll 1€
YRR $AIH1 A5l ANAd &I IR d Rislell dict ARl AH1udl s RITRld
YRR 8. A&l AHY UUTal 2id HEI ol. A ol ¥dIof oisRHI A HEI of. 2

WRcA of|A %¥0iall gSH ool (AN (BAHi %182 $3 &.

—:: §SH 11—
Al SlHoll USH AASHR JAINHIEY ,28. AHYR  SuUl(dRAIE),
dl.olys ,¥l.2Rdcdl oidlal ($Aoid Wl slsdl sad— uu (1) 2ou €]
adaNeflAcid gorgioe Asedll SAH-A3<¢ YYOloll AU 2His—2 ]
sARuIEdI0 JJosIHiell Rislell dIct AIU]a ©1S] YSdloll §5H SAUIHI 2419 8.
AR (5.Ul.5150ll sEH: ¥39 () 2o 31— AU, 000/~ ofl 28Hall
S1lol A& It HURS! © HIAoll AHY HIS Y S

GWIsd gsH AN diRlu au Hl H1& : AUld Al @ RORS dll AY

yedl AeiddHi il A1) 182 s,

Gy
dl.

S ( Qo AgdId HsaILIl )
U/ 0% /019 Asl. Al wysleflua Axle
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