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$ ¥ sRUIElS dR§LIHI 5] &Y & d ARAIRJ2 o1€f] al 3ot 3]
ASIR Aal doll 361 slall 1Kl AHARIUlall AR & Aal sRAIEU
Uidiell 54 forkisull  War syl ugl AR €l
aaNeflAoid gogioe dseoll SAH-1¢,A3C ofl VgHIolo] ViSol
Sl WAod Yid] %Y Sdlall &l 8.22A § gRuUIEUI0l YRAUIHI
AHRIUI U2ial 5ol AN AoRAR UWIAGA SlSeA 3SS U dIgdlg]
WRAR 52 dl ARII4 Risloll dlet sdRdoll UeIld Rieglia Yol
HON] A, A1H GURISI Glal FAYIA] ol Adl ¥ [AReSo] YuUIR

SIHI of 219 dl ARIUlA A410d Vs A Uldloll sIEAR0A] FUIHER]

AHEI SAI HI2 AU ¥ A AHgjH ot SAlol] AU F Y VHofHIol Sl
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Al &g A5 ol doll @IU Sedl & al doil Slofl ¥UIGER] Slof]
8,d U2l g R ¥ d olHER AUdIRA JEIddoll AIR 2010 SC
189831 URess &JAc 2dvul [Q,  HiGoldINT YSIEIHI GlIHER AUTRY
AHEIA UM §3d Rieglid &ilol Adl %33 & X ofIA Yol 8,

14. In light of these extracts, we are in agreement
with the respondent- claimant that the presumption mandated
by Section 139 of the Act does indeed include the existence of
a legally enforceable debt or liability. To that extent, the
impugned observations in Krishna Janardhan Bhat (supra) may
not be correct. However, this does not in any way cast doubt
on the correctness of the decision in that case since it was
based on the specific facts and circumstances therein. As noted
in the citations, this is of course in the nature of a rebuttable
presumption and it is open to the accused to raise a defence
wherein the existence of a legally enforceable debt or liability
can be contested. However, there can be no doubt that there
is an initial presumption which favours the complainant.
Section 139 of the Act is an example of a reverse onus clause
that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal

remedy in relation to the dishonour of cheques, the rebuttable
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presumption under Section 139 is a device to prevent undue
delay in the course of litigation. However, it must be
remembered that the offence made punishable by Section 138
can be better described as a regulatory offence since the
bouncing of a cheque is largely in the nature of a civil wrong
whose impact is wusually confined to the private parties
involved in commercial transactions. In such a scenario, the
test of proportionality should guide theconstruction and
interpretation of  reverse onus clauses and the
accused/defendant cannot be expected to discharge an unduly
high standard or proof. In the absence of compelling
justifications, reverse onus clauses wusually impose an
evidentiary burden and not a persuasive burden. Keeping this
in view, it is a settled position that when an accused has to
rebut the presumption under Section 139, the standard of proof
for doing so is that of 'preponderance of probabilities'.
Therefore, if the accused is able to raise a probable defence
which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As
clarified in the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a defence
and it is conceivable that in some cases the accused may not

need to adduce evidence of his/her own.
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(29) AHIH, BURSd Cial sAHlofl F2AUIG] VHal olIHER AT
elddall GURISA YSIEIHT WA SA [RKedid edlal Adl Ag sdlld
IR 8 5 €] aonflAcid gorgioe Aseoll saH -3¢l FlaAdIef Yxoi
ARIURA A1Ud As ARIUIRA Uldloll SIRUEAR0N EUI AU FYIHER]
AEI A1 AN 8, dA] WeHlS gjdiol Y1 ol 4| VojHlolo]]
visolofl wdIGielR]l 2RIl 2R &.2RIlall i1 dcjHlololl ViSal
HIZ YA AN S 2891 F3RAIERA % Sl YA UR ISR AVl
Uldlall ofu1d % $3 AS. AR YR1d1 241Ul 414AS ol€f]l g
JlojHlolo] visal SAlefl YUIGER] Rl U2 8. 2RI 1 I
AHoHlolof ViSal &1 Al Y141 § elssdl 388 U didlal HofHIolo] Vil
SAIHI A$AN YR dl ARIUIRA A1UE VS A SIRIEAWI €A1 § YUIGENR]
U2 AA1Ud 8 ol €Y SIRAEA0] & Ad] &slsd RisIell U 2l sIuEA Ad
Alefld sRdefl - wdisierR]l  sAREUA iRl 8 Aa AR
AHRIYIRA VHojHIolo] Uisal isIe] W ol SIuEAR Id sdIgf &lg ofell.
uldloid 24190 S 2AciIdall (preponderance of probabilities) 35S
WR @l9diall &l) 8. A1 13 GURISd Cial A1 IgA] 2ol ol IHER ATT
AEIAdall YSIEIHIoN GURSd [RFegiidlal &llotal vl 241 S1A 2% &Ad

YAdlo] RIS Y] A1URUS 8.
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clRdY Y191 AH(El[cuH,1¢9R ofl SeH — ¥ :

(a¢) "Hlofl ASIA (May presume)” : S1& sl¢f 6515l Hlioll Aef
A5 A 241 As2HI A2AdIES Bl , RUIR allA1[Cid Y1 i Hed] A 241(Cid
A & AH 21 s121, A4l dal (A Y11 HidA] usILL.

"Hiofl AY ANeR (Shall presume)" : sI& sIg eslsa aiofl Adl
SR DY Vi1 As2HI $HIY &1, AR Al &slsd aliAIfCid of &I
cdi Yefl d A1C1a 2A] & 2 211 dlIof 289,

"[Geifus YRl (Conclusive proof)" : s &slsd ofl¥ &slsdoall
AURdcy Hizoll [o121Tus Yidl 8, A 211 AAs2el] F1&R SAIHI AHIYY
1 R 518 Ad] A5 &slsdal 2ARdcdall Yra1el ofl¥] eslsd yraR
&A% a1eidiall 28R, o dal ofIAIGId SAlell &g HIZ YRAA] %

S410f] Ud1012(] 2A41uR) oi8l.

(a€) A€ sIA SAUIEIA AdHoll SAali AHDolH AisS— oU
&fl 2RauIRig] 2Aicay €l adNMNAcid gorgHoe Aseofl saH—1vu
H¥o Y s O. FRAERA AdHoll 2RcAuURIcll Aldigatilol] 2419
Ais—03 Yl e2d1d%¥] dl22e] e2a1dx] 2% S| 8, 1 SIA AHis—09
ol dis—a3 Yl Y 8. Aol AaAURIG
HIoIEat 13 2% U1 GlIE A SIH SARUIElSl] GAe duRA HI2 Avid ] AHARIU]

dR$ 61%2 Y& AU SIS Gae dulA sAUIAI 2419d o€l s311€)of]
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sAUIE BSlsdal Aoid sl sl o Widl ARUIUS 2% 3 a1ell,
RURGIE SARAIERA ddal sIg g YRId] AH1udl ofef] dYg %182 Sl AER
SIH 1S, VR4, HIZ AVdIH] A1Ad 8,u3g ARIU] § dail [A.9.2]] &%
Bl of eld Aol sRAIEll Bdeduidall 65,285, Ad.oll AHY
YAdlall &SS oIall [BAHI Gith SAUIHI A19d 8. RUIRGIE SNAUIE] S
Hivis edldl s3d 8, e1a dlad 8. 1R 2RIVl ugial edldoll 655
oi€l s AH1dd €. A1, A &sIsdl AR

d5 2dlsd, [Glaiasu3l, (eifAdiEld usiRefl &ldie] ¥Rl 1Y 8.

(R0) A2 s1A AHARIUIRA &1 28] s3uIElol] S1ef Bde duIH $3d
o1€fl 5 d=ilall Slgf 2dd> IS § Alid YRiId1 2A1Ud o] d ed1a Adl,
SIRUIEUR) 2% A UIRIg] A12IEal Y AHY 2% S A0l £2c119%] GIoid
sAureuiofl edld (AR eu1al A Kdl ds:A3] As,Iled AAH], o1dlA,
olZlA AIudl olicidall UR2 Uidlell €2d19%1 (AR €2dIdY]
Joitilal SIS % Bz duiRd &Ad ol 5 ddi e2aIdlal Bde dUIR
YU oy Y141 usSsRA &ldig) ULl ¥elg Aldg o], A€
SIA §AIEUR 2% S SIIAIEU N RIYER Vol BURISA £2c119%] ¥
S AAd AJs dl ed A ia Adl, ARIVIRA sluIEla ds:A?] As
ANAIg Aol AR AUs ddsHIel liBod &JAdIg] YN 21T 8.
SRAERA  Raie €l aaNflRod  gorgioz  Aseddl  scH-—

13¢ Yotofl olldlA [alkua Axd HATelH ARl HIsAIAdIo] 2%
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o2l a2l Uire Alglali €2d1ds]l Gue] wReIMd YRy 8. AR
edRl SANAIElA GlIciall dsAR] As AIUdIgf Hiofl ASIY dH 8, SREI S,
ARl ud sig [QRegioll eslsa 2y s:d ol sAUERA 8RAY
AR APY Acdl HY¥ol SFRAIE evd A & ddl AXIANHI
SARUIES] 2AaUIRI HYx¥Clofl &SISAl Aal 2% €2IAX] SRIEI HHA of

Hloldla s sREI o],

(1) gyl Aol A Asedl  saH-3¢  YxGidll
ARIUla AHIudiell siRuEABWA olZlA sp1E]1RA AHARIYlA HisdIdd
8. A€ oflZl AURIlal 61%] 2R-A &ldl 2idlel] AseilA¥He2 &l Ul
AHlglAoll 25 IUE %Y & AUl AANNHI SRIEISIA FAYISA] AHY
olIHER G AEIAdall YSIERAHIoH WU Riedid] edlaiHi Adl
ARG HIsAd oll2 1Rl 6ixf] 2R-d @ldl ©di AIRIUIA dHall
oAUl Sl SIF ¥dio Y A o€l d edlad Adi AR [AReciqf

AajHlol Sdlal SREI 8.

(R) A€ s1d €l adNlRAdoid  gorgHoe AUs2dll sAH-
13¢ ol A1 Yol sNAIEIA U2 A sPUIE Evid S 8. €]
aoNRRloid goegdoe Asedl sAH—-UUC  H%Clg) JlgjHIol ULl
SRUIEUD Y W €dIdX] ofleid  SWdlgy w8, €l

ANMNJctd ooz Aseoll SAH-3C HYH SRUEABWI AL
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GlIGide] VaHlal S3UIENfl dRELIHI SWlg] &l B, A § VigfHlol

visofla 8 12d §, ARIUURI AER SIRIEARal] AgjHlalal It 53] S 8.
qail, 2ARIUIA ddHall visellcHs YRId] [al:RisUll 241udiall &ldl oiefl,
WRg Mulosed ig Wddfldldlel 2% salell &y 8. 1, €
aNMNJctd gogHoe Aseol]l SAH-3C HYH SRUEAWI ALl
aicid AR $3RUIENG As AR & A SIUEISIY gjHIol SVl
SIS & ol Gldall SAHI ARNIUA SIS Aoiéd Yl 2410d o€,
ddl AN s31u1Eloll dR&LIo] SRIEISIYU Viafiel AARdcUi 8 8,
gHi alIHER YUH S1éall Ysiel 0l [ARee Hl Hlgainiotl UReYINd
Regaidl &0l Adl, SRIEAR0T AT AIcide] AofHlel §3IAIEl
dRFLIHI Ao &l 8, UG ¥ AR visallcHs Y1dl 41U dl
RURGIE SFAIEIRA  dHell 54 [o:RiSULRT RUR AT us 8.
5 AR YAl Aludig  gRkel sAuEl Feq
2s odll, ug sixoe Adlserd 2% 531 ixel] Qisi Gell sdld &l
8. AURUIRA ddoll 21d]l Uofl isl Gell sl Y1l Y SRl
Hi2 dleaigr ofiziai uel AqA19diofl o3 olefl. sAluieudl 2% 2 Hilvis
da Afdia Yrrar A19R el Ieddd yidl Al s 8. aldali Suai
212118 UUT 5T Yot ARIUIA 1A § dHail (A, 9. 2l HiRgd &I 28l
sAluIeUiall YiUI ERI S Uldlall 5 Uldiali Aieflell sl Aftia 5 HifVis

WRidl % s3SI Aoida Wwidl %y s3d oiefl, dal ANAi
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SARUIEUS %Y S3A SFRUIE, ARAURIG AIdIEatlY, 2% €21, 1Y
edldl, ollHER GRU AEIddall YSIERAIHIo UAIMNA [Regid]
[A31R &u101 2wl Hel of. A ol YIS &SRHI A oIl [BAHT HEI ol. 2

ol1o1d ofIR YXGioll A1V §SH SHIGUIHI 2419 8.

—:: A IUd] BSH -

q., [slaid W12 Sisoll sdH— UYU Bcdd Al SIHoll ARV
SIHIR MduRie UHIMIY B.d.wo, &dl: Udl, W&: 2w, gl

safl, arAdladdisl, 2.§9RY2, A¥RWlddlad Ul aaNMJod
gorgdoe dseofl saH-13¢ Y¥ol dsARdiol sl * (A) yvdl]
A€l Beofl A% SAl0ll §SH SAUIMI A1A & .

2. gyl AR Al gsH SAUIHT AT B 5, ARMIA Asdl]
284 A2d 5 3MJAI R0,5¢,000/— (245 31 A1 dIv 245245 &R
Y2i) Slotd MIflaR sisol sad—3u9 yxol sRAIEld dnd U2
gsHall arRluell Ayl Ysdl Adisll gSH SAUIHI A1A & .

3. 9yHi Al s13 AR ool 284 SRAUIENS AHUAR of Ysd] 2410
dl ARMal ggf A1 Hieofl 21€] Beol] Aol §SH SUIHI 241D &,

¥. AR — sIHlR udiuRls wiHIMIY G.d.wo, 4l Wdl, 2W:

Agel, gl sall, ardladdis, 2.59RY2, A¥lciHlolild
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AER SIA SIEHI 81%2 B o 81,ARI] [A3g (sHloid WA SIS
SAH—TAL oY USS dI22 g3 Sdloll §SH SAUIHI 419 B,

8sH AUIRAY dRlv 0 YdIg A 0F ol AY Vel
AelddAHi dif] Aeia1d], s sal.

HSIH : HIAYR. (3.0fl.waR
dl. oR/09/0§ ®YSl. AWR2 §8 sal,
HIAYR.

Code-GJ01710
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