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Sl Mldoid Y4l Y SAloll &I} B.282a § gRuIEUIcl YRAUIHI
AHIRIUI Y2ial F4oll A%2N AR MIAHid SIFed 285 UR dlddig]
YAR 52 dl 2ARIIal Rislall dict sdikid2ioll MMld Rittlid yxol
HOA] g, A1H GURASA Gl HaAdIgA] lal Adl %1 [Ave8q]
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YRAR SAIHI of 19 dl ARl 2H0d AS A Uldiofl sIRUEARA
YUIGER] AEI SAI HIZ AN ¥ A VHojHlot sdlaf] S2AUIES ¥ Y
Agilol sAI Yl Y AF ol doll U Fedl & Al doll Sl
YAIGER] Slofl 8,d uel Ag %23 ¥ d dIHER AdRAU AEIAdOal
AIR 2010 SC 1898 Hi MRIg& &Ad 21wl [A. Hige U1 YSIEIHI
SlIHER AURYU AeIdd URUINC 5@ RLdid la Al %33 & %

oflJ yxoi 8.

14. In light of these extracts, we are in agreement with the
respondent- claimant that the presumption mandated by Section 139 of
the Act does indeed include the existence of a legally enforceable debt or
liability. To that extent, the impugned observations in Krishna Janardhan
Bhat (supra) may not be correct. However, this does not in any way cast
doubt on the correctness of the decision in that case since it was based on
the specific facts and circumstances therein. As noted in the citations, this
is of course in the nature of a rebuttable presumption and it is open to the
accused to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt that
there is ‘an initial presumption which favours the complainant. Section
139 of the Act i1s an example of a reverse onus clause that has been
included in furtherance of the legislative objective of improving the
credibility of negotiable instruments. While Section 138 of the Act
specifies a strong criminal remedy in relation to the dishonour of
cheques, the rebuttable presumption under Section 139 is a device to
prevent undue delay in the course of litigation. However, it must be
remembered that the offence made punishable by Section 138 can be

better described as a regulatory offence since the bouncing of a cheque is
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largely in the nature of a civil wrong whose impact is usually confined to
the private parties involved in commercial transactions. In such a
scenario, the test of proportionality should guide theconstruction and
interpretation of reverse onus clauses and the accused/defendant cannot
be expected to discharge an unduly high standard or proof. In the absence
of compelling justifications, reverse onus clauses usually impose an
evidentiary burden and not a persuasive burden. Keeping this in view, it
is a settled position that when an accused has to rebut the presumption
under Section 139, the standard of proof for doing so is that of
'preponderance of probabilities'. Therefore, if the accused is able to raise
a probable defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in the
citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable that in

some cases the accused may not need to adduce evidence of his/her own.

(q9) HIH, Gusd Gial sdaldl AU 2ol olIHER
AARU AEIddall GURISA YSIEIHT MM S RALsid 2u1al Adl
Ag sclld @i 85 ¢l aaneloid gorgdoe disedd] saH—3¢ql
B Yyl ARMUIRA A1Td s ARIRA Uldlall SIRUEAReII EdI]
Y| YYIHER] HEI A1 AT 8, A HIHS dAgjHiot &R Hal ]
oA lolof] visaioll ¥dIER] ARIIall 22 &. 2RIl 41 VHafHIaloll
visel H12 YRAId1 A1 A5 21 SRAIERA 2Y Sl YRIAI UR IR
AUl Uldioll oiu1d 2%y 3 AS. AR Yridl 2A1ud] 41938 ol€]
U VlofHlolo] Visol sdlofl ¥UIHER] ARIUI6ll U &. 21RIU] < 24
JlofHlolo] visal &1 ddl Yrdl § elssdl 288 uR didlal AgHlolaf
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UiSal SAIAT A5N AR dl ARIIRA AHINd As A SIRIEABWI €4l &
¥UIGER] U2 AUE B Aal €Y SIIEAU0] & dd] &slsa isIell UR Hal
siRIEAR Fd A1olld sdldll wdicield] sAAEUA UIRY & ol AHER
AHRIVIA gjHliolo] Visal RisIl U Al SIRIEUR d Sdlq] &g aiefl.
vldloid A2 5 2Aciidall (preponderance of probabilities) 285
U2 dlddioll &1 8. Al SIA GURASd Cidl AU Al olIHER
AR AHEIAdall YSIEIHI GURlsd Rituidlal taulaiai Al 241 SI1A
2% YA YRIdIo] YIS0l S Iof AHIURUS &.

elRdlY Y191 AA(Bi[c1H, 1¢9R ofl seH =¥ :

(q¢) "didl AsiW (May presume)" : si¢ si¢f 6slsa Hiofl
g A5 Al 241 AseHi FaAdIe B, RUR aiAIGld &R i YUl d
Alldld LA & A 21efl AsIR, AHAYdl dal (A Yridl Hidfl IsIQl.
"Hioll AY 2R (Shall presume)” : sig s aslsd Hidll Ad]
HER AY A1 As2H| §H1Y 81, AR dd] &slsd olRAIfAd of Y
cdi Y¢ll A A1 LA B4 211U 28R,

"Biifus Yrid) (Conclusive proof)" : s &slsd ofl® &slsdoll
AHRdcy Hizoll [orR11us YAl &, A 41 AAs2el] 18 SAUIHI Y
eld IR slie Ad] As &slsdoll 21 Rdcdotl Y1918f] ofl® &slsa YraiR
eRd] o a1eidial] 2821, ol dal dlRNfAd SAloll &g HIZ YRAA] %Y

s2d10f] Ud1012(] 241ug) oial.

(ee) AR sIA sTUERA ddoll 3Aali AHToldi is— o9 €]
AcAURIG] Adieay (& ooNfdoid gogdoe As2dll saH—wuU
Y0l Y A 8. $NAIEIRA Adol] 2cUIRioll A1t iHIofl A18) Ais—
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03 &fl e2a19® dleell e2c1d%) Y KAl B, ¥ 21 SI1A Ais—o¢ &
Ais—aw Ylotl 2y B. $3NAIElofl AcAUIRIG] 2Y YUl HIE HER SIA
sAA1Elol] Bae duid Hi2 _Auidl AR d% s1%R A s3AI1Eldl] SIS
Bde duld sUIHI AH19d ofell, s3Il s2ljIE 68SISdal e S
SIg % Y11 ARIUIUE 2% S alefl. RIRGIE SNUIERA daal slef Ay
WAl AH1Ud] ol dY AR Sl AE SIH WS, VRA. HIZ AVUIH
AHAd B, ug AR 5 ddall [A.9.4 &1%R WBdl o 81U Aol
SAUIElfl BAeduRell &5 dHY Yldioll &S5 cAlRiall [Eadi ciy
SUIHI A1Ad B, RIRGIE SIRAIE] A% HIWs edld] s 8,2 Lla
d19d &, R AR uelal edldal 88s ¢l sAUIHI AH1Ad 8.
AIH, A &slsdl AR d§ 2dlsd,[Aeldsui], (eifAddiEld USR]
gldio] YRl B.

(R0) AeR s1A AR 8IR el s2NéIEloll sl Gae duiR
s} o€l § Aol SIE 2ad> Als 5 AMd Yrdl 210d ol d
lol Adi, SAIEUS Y ARAUIRAg] AIDIEdl Y AHY Y SA AdA
e2a19% alloid s3laieuaisl edla (AR ial vl Adl aseii]
As,3led A1, dldlA, oldlA AAIudl cicidall Ule ulidlsll £2d1d]
[Q3R e2a1d%] AoAuUIad Sl ¥ Gde duid &Ad ol § dal
gd19%lal B2 dUIA AUl 2oy Y141l USSRA &ldig, el el
Aidg ol AeR 1A sARUIEUS Y A FFRUIEINT YER Vel
BURlsd €2d1d%s ¥dI 5 2HAd VS Al Jlea AA la Adl, AHRIVIA
sARUIElA asA?] As AIdlg) vial AR As dsHigl cl1GeA &Jdlg]
Jelg AHIA 8. STRAERN R—RGIE ¢ aonflded gogdce ised]
SAH—3¢ H¥oiofl olZlA [alRa AHY HuTeHi AR HisdIAd o]
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Y ollZlA a2l Ule AIglRiali €2d1d% Guell wINd i B,
AR LRl sARUIElG &ldall dsA] AS AAITdIg) Hiofl ASIA dAH B,
sREI E, AR U s1g [Aneudl &slsd 2% s2d o1€ll. §31AIEIRA &1
AIUR A12Y ATl ¥ SIRUIE EIVA S & ddl AdNHI §3UIE]
AAUIA H¥GHol|l 65IScl 2ol Y €219 SIRIEI XA of HIoldlal SIS
sRel ol

(R9) gyl Alol. A, AAseof]l saH-13¢ HYxoiofl RVl
Audiofl siRuEAW]] oidlH sRAIERA 2ARla HisdIAd . AER
alZlA ARMla i 2R-dd &ldl Aofl Aselidxdee Al Ul
AlglAall g5 AUle Y B ddl ANHi SRIEISIA AU dHY
ollHER GRU HEIAdall YSIERAHIa MM RiLuid] Lloidi Adl
AURIUIa HIsAd oligl 2RIVla G A eldl 8di AHARIUIRA dHall
A9 Sl SIY ¥dIo Y S ol d llal Adi AR [Ago]
AgjH ol SdIal SRRl B.

(1) AeR 510 ¢ aaNNAcid gorgdoe Aseofl sdH-3¢
FordIgAl HYG SRUEIA APy Ad suE evid sE . ¢l
aaNMJcid  gogdoe As2oll sSEHH—AUC HYXOlo VigHIol UL
SARUIEUS Y s €19 Glloid Sdlg) 8 8. ¢l doNkRloid
ooz Aseoll SAH—U3C YXO SIRIEAUR! ARI HIGicla] AHojHIof
SAUIElofl cdRERIHI Sl Bl . 1§ VojdHlal visofly & ed 3,
AURIUIYZ HER SIRIEARWI VHgjHIaial ot 53 A5 B, gail, AR
d¥ofl visallcHs Y1 [a1:isUBl AHudliall &ldl ofell, u3g MUlosa
Aig MdoldIZe] 2% sal0ll &lJ &. 1A, ] daNMAcid Jogdoe
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Asedll SAH-13C Y¥O SRIEAB}II ARl olicid ARVIA sluIEl
As AR B d] SIRIEISIU AHojHIol SdIofl F2AUIS & al &Idal
sAAHI ARG sIg doied yadl xAN0d o], dar AN
SARAIES] cdBRIg] SRIEISIA AojdIol ARACUH] 8 B. dYHI ofIHER
AMAH siall Ysiel Wil [AQxg Al Hlgal Hiotl WRAINA Rcyid]
10l Adl, SIIEAWII ARIT GHICicla] AAojHIol STJUIElofl dRERIHI SAg]
gl 8, ug %1 AR visalicHs YR1dl AU dl RURGIE SIUIEA
daofl 3 (01:RASULR YAR $d1 US 8. 13 ARIMIA YA AA1udigf
gl sARUIE] Feg ]S o], ug slee sdlse 29 831 ] <is|
Gell sdlef]l &l &. ARIUIA daoll 2411 1] sl Geil sl Yrid]
Y Al Hi2 dl2airl ofigiai vl Alddle]l %32 ofell. su1eud 2%y
S AU Ay Ald Yridl AH1UR yel eddd Yrdl A4l 5 8.
&ldali SAHI 42116 UUT 5T Yt ARIRA wd 5 daotl (A, 9. &
HIRSA 192 28l sARUIEURIoll YIdl ¢RI § Uldlall § Uldlail A12{lol]
sigf Alvla § dlfis Yrdl 2y s3SI oiéd Yidl % s2d ol€fl, dal
AANAHI AU Y s} SIRUIE, AAURAG] AIdIEalIY, 3
£2a19%1, 2% edldl, ol lHER BRU MEIGdoll YSIERAHIo M&INd
Riuid] [A3AR Lial Al Ygl of. A ofl UG " &SRHI " 1] ool

[Basi el of. R clicid oflA YAGioll AIUZ] §SH SRHIUUIHI 241D B,

—:: AIUd] BSH -

1. of]. 01,214 . Aol SAH-R9L(R)VHodJ A1 SIHall AR
ueHldd] ugRileRrel MIWRIgeR Ritideig uRdAGY Fol , 2.

wusdl HIO, [doliks sde, HI3(AoRR, [BHdoPR .21161si6
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aliAlal ¢l aonflAoid gogdoe dsedll saH—13¢ Yol dasAldlof
51d] & (o) gdofl 1€l Beoll A% Sal0ll §SH SUIHI 241D B .

2. ayHi ARG Adl gsH sUAHT AH1d & 5, ARIA Asd]]
84 Aed 3 3l ¥,03,%00/— (5 3MAI AR dIV 2RI &R
A5Al Y1) ofl. A0l 4. 2R40fl sAH-3CU Y¥o sRuIEld gna U2
gsHall arfluell A siRiAi Ysdl AAudlell gsH SAUIHI 2419 .

3. a4y A1 s1A AR 9a1cRofl 284 sRAUIES AHUAR of Ys] 41T
dl ARMal ggf A1 Hieofl 21€] Beol] Al gSH SAUIHI 2419 B,

v. ARMI:— ueHiad] ugRileRel MuRige: Rituideny urAei
Xol, W. w,usdl HIN,  [Aaolias sde, HI3[AooR, [BHdooR
D). A161R5161 ollilal AERL SIA SICHI 81%2 28I of 81, AR [A3g
ofl. 2ot 4. Aol SAH—TUC AHoUJA USS e Y Sloll §SH

SAIHI AID B,

&5H AIRAY dRlV:a34, HIB:AIRL, Al R0RS ol A% Uie]]
AelddHi did] Aeinid], s sl.

YSIH : HIAYR. (3.0l ua1R
dl.a3/o¢ /0§ RYSl. AWR2 52 salA,
HIAYR.

Code-GJ0o1710
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