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Indian Bank Association v. Union of India AIR 2014
SUPREME COURT 2528 ofl SA4di daiduid AlEofludof]
SAH—A3¢ ddldall 5A1 ofl 2iRud s5d] d udiad] d
AU ULl SRIRSRAd AUl 8. ¥ SIAISAs Us| As
SIIRS2RUcIHI AY B 5,

(4) Court should direct the accused, when he appears
to furnish a bail bond, to ensure his appearance
during trial and ask him to take notice under Section

251, Cr.P.C. to enable him to enter his plea of

defence and fix the case for defence evidence, unless
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an application is made by the accused under Section

145(2) for recalling a witness for cross examination.

AIH, BURISA SIRIRSRI0l YXG d2iguid AlEofluH o]
SAH—3¢ AddAdall SAHI AHoA i¥dl ARI] &1 IR
Aol AlxARMRA 2adld xRl Auiai
A R SIE gRI ARG dHoll oféUId Y Sl
HIZ FRIYYIHT AHIUR] Aol 5A G0l YRAAI UR AU I
A4 dY GRAAYIHI 219, WRg ¥ AR §2l21€lofl Gaie
AUIRA $d1 HI2 dal 31SId sl 2%] 2410 dl $H d 2%
WR AUYIHI 192 dY syAdd 8. dgai aIdall 5A AaH]
2RGd 54 8 AR d SA Adiddl Hi2 ALARLA Ai
AudiHi A19d] K191 duIET Adidi A41Ad] SHH-SR
() Hi spAYUIHI A41Ad B 5,

1) In trials under this Chapter, the procedure

specified in this Code for the trial of summons case

shall be followed except as hereinafter mentioned.

Foll €] Ad] Y14 § 5, AH3] IR—AA ol idlall U
SI-21 Il 8AAd &l d NS Uiy
GIoIdH AHoA 2RIGIA allal] 2RIA UGGl HIZal] ¥ 3d
AN 8, d3d A3 I—bAd dotiHi ULl @19 USL. WRg U
$201 -2 ofl SAH—253 dAIT AdIAHI A1 dl 243] 2IR—Gd
Jotlotl 5ol SSHI ] Q] 14 d i3] QU AU SAUIHI
AH1Ad] 8, ¥/ d clIcidHi AHoA 2R allof] UlsUI @19Y

us<l algl. ¥ saH—253 () g 2RIl el siigdiof]
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Usel algl. dgHi ofIHER AU AHEIA gRI Indian Bank
Association v. Union of India ofl S2A3i &1dIHi 241dd

& 5, "In summary trial, after the accused is
summoned, his plea is to be recorded under
Sec.263(g), Cr.P.C and his examination, if any, can
be done by a Magistrate and a finding can be given
by the Court under Section 263(h), Cr.P.C and the
same procedure can be followed by a Magistrate for
offence of dishonor of cheque since offence under
Section 138 of the Act. This Offence is a document
based offence. We make it clear that if the proviso
(a),(b) and (c) to Section 138 of the Act are shown
to have been complied with, technically the
commission of the offence stands completed and it is
for the accused to show that no offence could have

been committed by him for specific reasons and
defences.” ¥ dioAdlal AHRIU] &% Udi 1. 241R. U214
RIS AdAd ARl wdl Qi 2dd]
al d wdlai 2ume Aa ARIIA el s64d o1efl Vil GiAUIY
KAl HIJ & dg YeNdd 8. g ARIA s3Il Bae
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GiRAIYall A[EISIRall GUAIDI U SIE AHA &1%2 ed o]
AR S1E Al eativiyds ussl aldidla daoll ofuidoall
AlESIRal GUAI 5l HIZ2 5% WISl ANgA dY SIUEl
1A o], Uldioll ciAUIdoll AUESIR HIS SIE AH 61N
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8. s1& Axel v1dla Uldiell oiRvId sWlofl ds Anddiof)
ARIUlol Fed) 2SR 8, dedl o %5l o1 Anydiail
AESIR s341€] o) yel £, dds AR
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Hxol 'ddol s2d ol€fl. ¥l A1 sTAUIE dI. ou/05/0’U
all A% oll. SIeHi eluid sdlofl ¥33RAId Beus eAd] 8.
d Alai 241 513 2Ais—u &l *R &f] 2% £2d119%] Yid] elal
AdIHi A41dd] d €2d1A%] Yyridiell uer sARjUIE Uil 5240l
&slsdal Aol UNd Y1 B, dgYHI SIJIE Uioll SAH i
A ([SAR sl Hi2 €l aNWaid Pogdoe Ase 1< ol
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It shall be presumed, wunless the contrary is

proved,that the holder of a cheque received the

cheque of the nature referred to in section 138 for
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the discharge, in whole or in part, or any debt

orother liability.

d Ry g2ig vid Af8feiuadl]l sar-a¢ () Hi

2141 SUIHT 2419d 8 S,

Until the contrary is proved, the following
presumptions shall be made: (a) that every negotiable
instrument was made or drawn for consideration, and
that every such instrument, when it has been
accepted, transferred, as indorsed, accepted,
negotiated indorsed, or negotiated or transferred for

consideration;

d [~ olIHER JRId GRU EIAd EIRI Girishbhai

Natvarbhai patel V/s Sytate of Gujarat 2006(1) GLR

86 saHi wld s3d Riegdid du10l AdIHi 419 A

d SAHI olIHER IYRId GRU AHEIA ERI &AYUIHI AHIAH &

8,

It is an established position of the law that
under the scheme of Negotiable Instruments Act,
especially under Scheme of 138 and 139, the
statutory presumption is created in favor of the
complainant and the Court has to presume and
proceed on the basis of presumption unless it is
dislodged by the accused on the strength of leading
cogent and convincing evidence in support of his

claim. Sec. 139 of the Negotiable Instruments Act,
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1881 makes it unequivocally clear that it is the duty
cast upon the Court to presume that the holder of a
cheque receive the cheque of the nature referred to

in Sec. 138 for the discharge in whole or in part of

any debt or other liability.

A RidIy oliHER AURAU AEIAd EII_Hiten P.Dalal

V/s Bratindranath Banerjee AIR 2001 SC 3897 ol

SAHI SAUYIHI A419d B S,

Section 139 Provides that "it shall be presumed,
unless the contrary is proved, that the holder of a
cheque received the cheque, of the nature referred to
in Section 138 for the discharge, in whole or in part,
of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the
accused of proving that the cheque was not received
by the complainant towards the discharge of any
liability. Because the both Sections 138 and 139
require that the Court "shall presume" the liability of
the drawer of the cheques for the amounts for which
the cheques are drawn, as noted in it is obligatory
on the Court to raise this presumption in everycase
where the factual basis for the raising of the
presumption had been established. It introduced an
exception to the general rule as to the burden of
proof in criminal cases and shifts the onus on to the

accused. Such a Presumption is a presumption of
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law, as distinguished from a presumption of fact
which describes provisions by which the Court "may
presume" a certain state of affairs. Presumptions are
rules of evidence and do not conflict with the
presumption of innocence, because by the latter all
that is meant is that the prosecution is obliged to
prove the case against the accused beyond reasonable
doubt. The obligation on the prosecution may be
discharged with the help of presumptions of law or
fact unless the accused adduces evidence showing the
reasonable possibility of the non existence of the

presumed fact.

d Al oiHER AdRU Aeldd £RI Rangappa
V.Mohan 2010 Cri.L.J 2871 ofl 53| &819d 8 3,
The presumption mandated by S.139 of the Act does
indeed include the existence of legally enforceable

debt or liability.

AHY ol IHER 2%¥=1d GRA AHEIAC ¢RI HITENBHAI
PAREKH, PROPRIETOR,PAREKH ENTERPRISES V.

STATE OF GUJARAT AND ANR. 2010 (5) GLR 4136

oll SAHI 8AAd [Jeddid d=u1al Addidi 21ddl, d SAHAHi
SAUYIH AH1dd 8 5,
Although, there is no presumption as regards any

debt or other liability being legally enforceable, it

would be found that once a debt or other liability is
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presumed and not properly rebutted,it would be

legally enforceable, unless and until it is shown to be

legally unenforceable.

AlH, GWRISA SHH del YSIERAT Yol %] JSall
€1RS ASoll AsFsYAcial] 2ol ¥ RUAYER HIZ JS AU IH]
A1dd &ldig) LI & d RUYeR Al &ldidf]l 3idd]]
eslsd WRUR s dl FRUElS] dgRidi SIEI HYCigf
AgjHlol SWlg] W O 5, AS d Ul § FUIHER]a
Ayef § ivid: Ysdell HIZ AHugIHi A1Ad &dl. %]
S GWRISA YSIEIRA Y0, SAH—U< Aol 13E iddldoall
ojH ol ViSolIcHS VHajHliol & il d AHojdlsig] Uisel AHARIU]
U2l Uldlall Hiofl ASIAY AUl YRIAI gRI AUl dl Ad] A
olo] dlcd 35S WR didlal slg] B & 5, ol
AIER HIHI0 AHY ASA DI HIRIH DAY Hiol] IS § 419
As sl EdI § YUIGER] U AUdIHI A41Ad &l ofe] ALl
dl g€l %119 8 ddl UYER, £dI § ¥dIGiER]d] 21=dlcd
Hiofl s dd dell. wRg A vise sl
H12 ARMIA Uldial 2A12f] a1s aurddiel] AH1agysdi o2l §
Uld Y1d1 9 sd1afl 932 o1€fl. 2ARIU] 2411 AAcjdHIolof VS

SAAUIE Ut g1 Y191 uefl uel s3] *IS 8.

&ldall SAHI s2RUIE Ul Uldlall dHIvVls el £2d19]
WIgl gRI U Ad YRAUR s3d 8 § suE g1l Vs
ARIlall Ais vidia As 8, d JAsai 2RIVl 218l 8, d Vs
AHRIUIA s3lu1€lal 2A410d 8, d As s2NAIEIA cisHi 2% sl
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AHYR(l ¢iSINall SR U2R YsUR1A WRd A419d 8. ¥ AS
3ot adl sUIEIRA SRIEI EIRI (o1 23 HATEIHT AA1R1Y] A
223423 Slaios ofiZld uisd] el &JAc sl atiliof] Hi
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s1d1 ©9dl AHRIUlA At UAcl Asoll A SIVEI E1R1 (ol
A AHAHI $ARUIElA W Ysd] 21U o], d Aldiy 241
sidall ARIUIRA gdluIElll Bde durd Adiofl 5 Uldiall
oiUIdofl el 2% sdlofl SIE e:sR s3] oiell. e/l sule
u2iall Yudlg] visel ad aiefl. Fef] g3l U2t glR1 % Hivfls
Aol £2dIA¥] Yidl del s3Il dELIHi 8 delguid
A(Elofludofl SHH—1¢ VHal 13€ AAdNdg] AAojHIal &lal |
“dl el oloiR—1 ofl ¥diot &5RHI AUl oflA Yyoiofl §SH

SAUIHI A9 8.
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(2) 2 sidHall AR aield AAicny AMealel, 2.
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qis ¢ % o ¥ Aeld dadR dils wRd Ysd
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SAUIHI 241D 8.
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