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with a case under Section 138 of the Negotiable
Instruments Act (NI Act) without recording further
statements (Section 313 CrPC) if the accused is absent
and fails to justify their absence. The court can do this
if the accused or their advocate has not been attending
the trial, or if the accused hasn’'t sought to be excused
from personal attendance. 19ieRis Rigidl o €la Adl,
ARIlall Add AR 8I1%3] 2ol HI S A€ 5A, § : HIH ol
AHY HAlelHi Yol sdlall Adl @1, 2Hal AHARIVI a3 slef Y1l
2% A ol &1 Aol SFRUIENA I -Sld 5l SIT 2RW Y 57
ol 81, ol AR a3 sl iid 5 edld adlail &l 2Hal,
sAluIEloll dl.asladl] ofl [Grga edldl uicioll A€R &, 243l
S1é ol 2A1ui3] (a1 Adl Bg 618U AdlHi AH1dd B.
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AHRIIA ddl dofdlallaf Visel 5d1 Al2IE BUR YGlofl A1ud]
% A Adl S sRIEla (oA otell. AR slRuIEloll Bde
AUl d¥i 28S Uil Y1di U] ddi AgjHloflo] visel s3] AZ
8. Ysielol A2Adsdl UIdR SEH — 1<, A8l SEH — U3¢,

of |l Yol Y B.
Section : 118. Presumptions as to negotiable
instruments : — Until the contrary is proved, the following

presumptions shall be made:

(a) of consideration. that every negotiable instrument
was made or drawn for consideration, and that every such
instrument, when it has been accepted, indorsed,
negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration;(b) as to date.
that every negotiable instrument bearing a date was made
or drawn on such date;

(c) as to time of acceptance. that every accepted bill of
exchange was accepted within a reasonable time after its
date and before its maturity;

(d) as to time of transfer. that every transfer of a
negotiable instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements
appearing upon a negotiable instrument were made in the
order in which they appear thereon;

(f) as to stamp. that a lost promissory note, bill of

exchange or cheque was duly stamped;
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(g) that holder is a holder in due course. that the holder

of a negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained
from its lawful owner, or from any person in lawful custody
thereof, by means of an offence or fraud, or has been
obtained from the maker or acceptor thereof by means of
an offence or fraud, or for unlawful consideration, the
burden of proving that the holder is a holder in due course

lies upon him.

Section : 139. Presumption in favour of holder : — It

shall be presumed, unless the contrary is proved, that the
holder of a cheque received the cheque, of the nature
referred to in section 138, for the discharge, in whole or in

part, of any debt or other liability.

(23) Al dcoS, GuAsd o SRIEI MM
AgjHloll oY, olIHER ALRAU AEIAd ol YsiEl, The

Hon'ble Supreme Court of India in Kusum Ingots &

Alloys Ltd and Ors v. K Pennar Peterson Securities Ltd
and Ors., (2000) 2 SCC 745 ("Kusum Ingots Case" ), has

clearly stipulated that "the ingredients which are to be
satisfied for making out a case under the provision are: (i)
a person must have drawn a cheque on an account

maintained by him in a bank for payment of a certain
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amount of money to another person from out dgai,
Banarshi Das Saini v. Inder, CC No.7310/2017 of that

account for the discharge of any debt or other liability; (ii)
that cheque has been presented to the bank within a
period of six months1 from the date on which it is drawn or
within the period of its validity whichever is earlier; (i)
that cheque is returned by the bank unpaid, either because
of the amount of money standing to the credit of the
account is insufficient to honour the cheque or that it
exceeds the amount arranged to be paid from that account
by an agreement made with the bank; dg#i, Rajesh
Kumar vs. State Of Gujarat, 1(2012) Crimes (iv) the

payee or the holder in due course of the cheque makes a
demand for the payment of the said amount of money by
giving a notice in writing, to the drawer of the cheque,
within 152 days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid; and
(v) the drawer of such cheque fails to make payment of
the said amount of money to the payee or the holder in
due course of the cheque within 15 days of the receipt of
the said notice; If the aforementioned ingredients are
satisfied then the person who has drawn the cheque shall

be deemed to have committed an offence.”

(2¥) qgHi 618, URell SAAHI AR ([A3g €l aanMAcd
gogioe A8 ofl SHH — 13< AU JYollall AURIY B. AR
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adNeflRAcid golzgdoe Aseall saH — 43¢ A18 sdH — A<
qiRAdi Z2dIs Agfdloll AHEIAA Sdloll &l B. dail 243 ol
YsIEl,  oIHER  AdRU  yeldd,  Mallavarapu

Kasivisweswara Rao Vs Thadikonda Ramulu Firm & Ors.

2008 (8) SCALE 680, Hi oflHER AdRU Aelidd Ad] Rigid
UINd s2A & 5, “Under Section 118(a) of the

Negotiable Instruments Act, the court is obliged to
presume, until the contrary is proved, that the
promissory note was made for consideration. It is also a

settled position that the initial burden in this regard lies on

the defendant to prove the non — existence of

consideration by bringing on record such facts and

circumstances which would lead the court to believe the

non — existence of the consideration either by direct

evidence or by preponderance of probabilities showing that

the existence of consideration was improbable, doubtfull of

illegal...” ¥4 3 sRAIERA AR iRl % As 2dIsRd & d
SIRIEARal ARl U2 2UISRA 8. dgHi, ollHER ADIRY AEIAd

&IRl, Rangappa Vs Sri. Mohan on 7 May, 2010 Criminal

Appeal No. 1020 of 2010 i Ad] Rigid WM s &
%, para 22 — “Because both section — 138 and — 139

require that the Court “shall presume” a liability of the
drawer of the cheques for the amounts for which the
cheques are drawn,...., it is obligatory on the court to raise
this presumption in every case where the factual basis for

the raising of the presumption has been established. It
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introduced and exception to the general rule as to the
burden of proof in criminal cases and shifts the onus on to
the accused... Such a presumption is a presumption of law,
as distinguished form a presumption of fact which
describes provisions by which the court may presume a
certain state of affairs. Presumption are rules of evidence
and do not conflict with the presumption of innocence,
because by the latter all that is meant is that the
prosecution is obliged to prove the case against the
accused beyond reasonable doubt. The obligation on the
prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces
evidence showing the reasonable probability of the non —

existence of the presumed fact.

(Au) gHi, olIHER AURU AEIddoll ([AAY YSIERA H]
eI Rigidl &I8UR ofl 34 o dI19) Usdl &g d Yidlall
HERIISol 213 248l €ulal Adidi 2419 dl, Hon'ble Supreme

Court of India in Sunil Todi & Ors v. State of Gujarat, LL

2021 SC 706, Kalamani Tex v. P. Rajesh Kumar vs. State

Of Gujarat, 1(2012) Crimes, SCC OnLine SC 75; APS

Forex Services Pvt. Ltd. v. Shakti International Fashion

Linkers and Ors., AIR 2020 SC 945; Rohitbhai Jivanlal

Patel v. State of Gujarat and Ors., AIR 2019 SC 1876

("Rohitbhai Case"); Kumar Exports v. Sharma Carpets,

(2009) 2 SCC 513 ("Kumar Exports Case"); K.N. Beena
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v. Muniyappan and Anr., (2001) 8 SCC 458; and

Dhanvantrai Balwantrai Desai v. State of Maharashtra,

1964 Cri. LJ 437 : Gulsd YSIERANHI MUINA &AM Rigid]

Aal HIGlERIsI dA Adl, SIRAIE] 24a ARIVIRA dlall 521 249
Q) &51sdl Aol YA41 2y $dI Vil 3] d Uldlall 4 A1(Gid
ol AIG1d &Ry d 243 APERISI ANTE & A €lal def A
GuRlisa YsIElHI §d — § HIIESI ofl GEY & &,

(i) Once the execution of cheque is admitted; Section —
139 of the NI Act mandates a presumption that the cheque
was for the discharge of legally, enforceable debt or

liability;

(i) The presumption under Section — 139 is a rebuttable
presumption and the onus is on the Accused to raise the
probable defence. The standard of proof for rebutting the

presumption is that of preponderance of probabilities;

(iii) Something which is probable has to be brought on
record by the Accused for getting the burden of proof
shifted to the Complainant. To disprove the presumptions,
the Accused should bring on record such facts and
circumstances, upon consideration of which, the court may
either believe that the consideration and debt did not exist

or their non—existence was so probable that a prudent man
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would under the circumstances of the case, act upon the

plea that they did not exist;

(iv) The words "unless the contrary is proved” which
occur in Section — 139, make it clear that the
presumption has to be rebutted by 'proof and not by a
bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or
when upon the material before it the Court finds its
existence to be so probable that a reasonable man
would act on the supposition that it exists. Unless,
therefore, the explanation is supported by proof, the
presumption created by Section — 139 NI Act cannot be
said to be rebutted;

(v) To rebut the presumption, it is open for the Accused to
rely on evidence led by him or Accused can also rely on the
materials submitted by the Complainant in order to raise a
probable defence. Inference of preponderance of
probabilities can be drawn not only from the materials
brought on record by the parties but also by reference

to the circumstances upon which they rely;

(vi) That it is not necessary for the Accused to come in the

witness box in support of his defence, Section 139
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imposed an evidentiary burden and not a persuasive

burden.

(29) AIH, Gusd YSIERNHI WRUINA  Rigidl  d
HIGEASIAI ol A& dY &Idall Aol AeFTHI 2y &JAA Y1 of
HARISal SAA dl, oA SIRIEISl I VajHlol [o1RiiuSs YId]
ol®fl. ug, I AgHlollg] visal AR 19y Yragiefl s3] a5
8. Al siA ARURE Uld Ydl udl %33 «efl. ug,
sRuIElell Gde duIRd &Rl URI A1 AgjHlallof ViSal s3] S B,
&ldall 3AHI ARV d% sRAUIElH] Gae duRd saIHi 2419d
o®fl. sRAIE il AsHi AR A8l & A] JHoHIol Sl
SIREI W B. sREIS dAHi ARIVIofl Ri1A2 243 oiRuIg U sIgf
dsR Adidi AH1dd o], Ug JsHi Ad Ael Rl
851sAl SAAEIRA 1AM sldlall viudl AHIRAJ] ud dlad oel.
Al BuRid shaulie gl AsAi AR 24el oiel ddl eslsd
288 W2 dlgdl di2 AR g s1g el UsRell Y191 2% §d
aiel, 3 36didl As u ARl A48l 203 sig uel usiRl
asiR dlad «efl Kl afdia 2d As U2 2RII4 24el eldidf]
&sISd YuR &Jd 8,

(q9) dgHi, SAH — A3€ Yoo MIBHURIGl i3 olIHER
AdRU AEIAd ol YSIEl 28] €lal Adl ¥33] B, K.N. Beena

v. Muniyappan, (2001) 8 SCC 458. It was observed :

“the presumptions may be rebutted by the accused either
by leading direct evidence and in exceptional cases, from

the case set out by the complainant himself i.e. from the
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averments in his complaint, in the statutory notice and
even the evidence adduced by the complainant during the
trial.” The Court also noted that the burden of proof is to
be discharged by the accused on preponderance of
probabilities. 4gHI 41 SIA SAI SUI A%2NHI AHojdHIailof ViSal
3d] 3d s3 usiy I Adl ViggHIoflo] Visal SAUI HIZ YRAdIof]
o198l Slotl U & ol d 3] 3]d visal s3] 2SI A HIZ SlIHER
AU AAEIAdll A YSIE Al sIA g sl ¥32] ¥eld]
8l A 3152 5d 8, 5 Fai1el] 41 SAHI ARV dOd cijyIdall
AGUHi A1 US 8. ¥ oflJ HHILRA B. "Hiten P. Dalal v.
Bratindranath Banerjee” AIR 2001 SUPREME COURT
3897 XHi, o, AdRY Aeldd AH syAdd & 3, (B)
Negotiable Instruments Act (26 of 1881), S.139, S.138 —
DISHONOUR OF CHEQUE - Dishonour of cheque -
Presumption that cheque was drawn for discharge of
liability of drawer — Is presumption of law — Ought to be
raised by Court in every case — Rebuttal evidence — Nature
— Mere plausible explanation is not sufficient — Proof of
explanation is necessary. Evidence Act (1 of 1872), S.114,
S.101, S.102, S.103, S.104.

(q¢) Section 139. provides that "it shall be presumed,

unless the contrary is proved, that the holder of a cheque

received the cheque, of the nature referred to in Section

138 for the discharge, in whole or in part, of any debt or

other liability.” The effect of these presumptions is to place
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the evidential burden on the accused of proving that the
cheque was not received by the complainant towards the
discharge of any liability. Because both Sections 138 and
139 require that the Court "shall presume” the liability of
the drawer of the cheques for the amounts for which the
cheques are drawn, as noted in it is obligatory on the Court
to raise this presumption in every case where the factual
basis for the raising of the presumption had been
established. It introduced an exception to the general rule
as to the burden of proof in criminal cases and shifts the
onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption
of fact which describes provisions by which the Court "may
presume” a certain state of affairs. Presumptions are rules
of evidence and do not conflict with the presumption of
innocence, because by the latter all that is meant is that
the prosecution is obliged to prove the case against the
accused beyond reasonable doubt. The obligation on the
prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the non

existence of the presumed fact. (Paras 20, 21)
(qe) The distinction between the two kinds of

presumption lay not only in the mandate to the Court, but

also in the nature of the evidence required to rebut the
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two. In the case of discretionary presumption the
presumption if drawn may be rebutted by an explanation
which “might reasonably be true and which is consistent
with the innocence” of the accused. On the other hand in
the case of a mandatory presumption "the burden resting
on the accused person in such a case would not be as light
as it is where a presumption is raised under Section 114 of
the Evidence Act and cannot be held to be discharged
merely by reason of the fact that the explanation offered by
the accused is reasonable and probable. It must further be
shown that the explanation is a true one. The words 'unless
the contrary is proved’” which occur in this provision make it
clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact
iIs said to be proved when its existence is directly
established or when upon the material before it the Court
finds its existence to be so probable that a reasonable man
would act on the supposition that it exist. Unless therefore,
the explanation is supported by proof, the presumption
created by the provision cannot be said to be rebutted.

(Para 23)

(20) AR 2A10 sad — 12<(A) A18 s6@H — 3¢ o
AgjHlol UAA B Jlal JlgfHlol of Visal SAlefl ¥dIciEld]
AURIVIall 1R 28d 8. 18l ollag ¥33] B 5, sleue udl is -
3 ¢l 2% As Alal AdIAHI 1A dl dHi ARVl el A
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gldlio AojHlolg], of ViSal ARIU ¥ A olefl, dgyai, Ais :
v ol 2% &Jd As Feal AHIHI ULl A4YRdl ciSINall SR Vs
WRd $d &lEf, ¥ 219l edAHiAi As ol vellgd AlEsRol
del Rissl 2Ad 8, A9 As Ud sAl ale sIAAIEIRA ARIUA
AHIUd SlHis aldlA 2dIsRIFA Ud A Asalldxdee 2dly
AHis — w5 &l Y &Ad B. A18, SlaIoS aliglAel] AS U AAd
Ais — w9 Yl AR A 2y 52 Asoll el 2Rl ol el
A3 AR d¥ sIY Adlsed dls 5@ aell. 2l doos,
olHER o3l &l sledl Ysiel Smt. Vandana w/o,
Akhilesh Pandey Vs. Smt. Abhilasha w/o, Anil Pandey
Criminal Appeal No. 360/2017(Bom HC) i u2&1Md
Rgid) d AdIHi A419 A, 9. In this context, Section 146 of
the aforesaid Act is relevant, which reads as follows :—
"146. Bank's slip prima facie evidence of certain facts. —
The Court shall, in respect of every proceeding under this
Chapter, on production of bank's slip or memo having
thereon the official mark denoting that the cheque has
been dishonoured, presume the fact of dishonour of such
cheque, unless and until such fact is disproved.” 1I¥
GUsd &slsd da Adl, Ais — ¥3 dl AHis — v 4N
ARl eslsd AR d3 s3bIElol] Bde duid &l 5, 21s€]
3 £2d1d Y1l ] visal sd1HI 241dd oiefl. dggai, sl
Ais — w3 &l 2y 54 Vs ofl 2830(l &51SAl €10l Adll, SIHER
AR AEIddal YsIEl, B.Krishna Raddy Vs. Syed Hafeez
Criminal Appeal No. 1509/2019 Crime 2020(4) H.C.
289 (SC) i WeIMNd Rigidl ad Auii 219 dl,
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Documentary proof is required for showing the liability if
cheque is claimed to have been received as consideration
for sale—purchase of property. 224d slRuIE 2ial Ais — o7,
&fl AU AIdiEat1d, AID Ais — 3, &l 2Ad Vs SlAHis
AHis 1 w9 Ul wAd dlElRAoll sslsdlHi wRNAA RUYER
SIRIEAQ] SHH — AU Vil A3CE of AgjH ol Visal s ofell,
A19, s8Ud] UYER 2idl ol IHER AR AHEIAdSN YsSIE] Shri
Dattatraya Vs. Sharanappa Criminal Appeal No.
3257 /2024, 2024 INSC 586 i UeIUd Rigidl da Adiai
219 dl, While acknowledging the test of proportionality
and having laid the interpretation of Section 139 of the NI
Act 1881 hereof, it was further held that an accused cannot
be obligated to rebut the said presumption through an
unduly high standard of proof. ... Therefore, it may be said
that the liability of the defence in cases under Section 138
of the NI Act 1881 is not that of proving its case beyond
reasonable doubt.” I doOS, olIHER AURY HEIA ol
}ysi€l P Rasiya V/s. Abdul Nazer & anr. Criminal Appeal
No.1233 — 1235/2022 Dt. 12, Agust 2022 40| QSIEI}Ii
olIHER AR HEIAd WRAUINA s Rigid 2ol HINERSI

€lol dgA dl, “Due to the presumption under Section
139, once the signaure and cheque are not in dispute, it
will be presumed that the cheque was issued for discharge
of debt or liability in favour of complainant also the
hon’ble Supreme court has held that, — in a cheque

bounce case under Section — 138 of the Negotiable
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Instruments Act the complainant is not required to spell out
in the compliant, the nature of transaction or source of
fund since the onus is on the accused to prove that the

cheque was issued not towards a debt or liability.

(9) GURISd &ldall SlIHER AUTRU AEIAdll YSIEI U]
8s1sd HAUINA &Ad & 5, sAAIE] A Al sRauie evd
2l duid HIn SIREARWII ARl U2 ofl AS HAd &ldlg] al
AsHi AURMUIall A&l &ldio) YAR SWlg] & & al d &slsd
uef] AR A41A SEH — 13€ YOl AHojHlol GIEIIR™ B. ol
sAA1E] A ABlloll s31pIE]l J 214 ol 2Ad Adl A1[As 22(d
285 U2 YRUR sdiofl ¥3R ol I dCHS ollHER AR
AHeIAdall YsIEl, Hon'ble Supreme Court in the Kumar

Exports Case (supra), — “that the circumstantial evidence

has to be seen from the point of a reasonable/prudent

man. del oIHER Ecal 8l SI& %21, V.S. Yadav v. Reena,

172 (2010) DLT 561, observed that: "In order to rebut

the presumption under Section 139 of N.l. Act, the
Accused, by cogent evidence, has to prove the
circumstance under which cheques were issued. It was for
the Accused to prove if no loan was taken why he did
not write a letter to the Complainant for return of the
cheque.” 14, % 2ARIUIa s3luIEl A1 SIS SedIdl RIYEIR
2R ole] A AA1A B4, Slais oIl ofl McYcR AN ol€l.

4¢jHi, Supreme Court decision in Bir Singh v. Mukesh

Kumar, (2019) 4 SCC 197, wherein it was held that filling
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of persons by any person other than the accused would not
invalidate the cheque and shall attract the presumption
under Section 139 of NI Act. d¥i, Janak Yadav v. State of

Bihar (1999) 9 SCC 125, observed that, "Section 313

CrPC prescribes a procedural safeguard for an accused
facing the trial to be granted an opportunity to explain the
facts and circumstances appearing against him in the
prosecution’s evidence. That opportunity is a valuable one
and cannot be ignored.” It is a well settled law that
protection is conferred to an accused person from
prosecution for perjury by reason of any false answers he
may give in response to his examination under the said
provision, however, under such circumstances the court
would be entitled to draw an inference, including such
adverse inference against the accused as may be

permissible in accordance with law. d2l, Rajkumar v.

State of M.P. (2014) 5 SCC 353. il 3 #i Ul M&INd
RA B Vol AG BCS A © J, it is clear that the

presumption is in favour of the complainant and the
burden is upon the accused to rebut the presumption
under section 139 of the NI Act. The accused has failed to
explain as to how the cheque in question reached into the
hands of the complainant under section 251 CrPC.
However, he has explained the same in the statement
recorded under section 313 CrPC. It is worthy to note that

statement recorded under section 313 CrPC although not a
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substantive piece of evidence but it can be used for
appreciating or lending credence to the evidence led by the

complainant. d&il, Hon'ble SC in Bir Singh v. Mukesh

Kumar, (2019) 4 SCC 197; wherein it has been held that:

"It is immaterial that the cheque may have been filled in by
any person other than the drawer, if the cheque is duly
signed by the drawer. If the cheque is otherwise valid, the

penal provisions of Section 138 would be attracted...

38. If a signed blank cheque is voluntarily presented to a
payee, towards some payment, the payee may fill up the
amount and other particulars. This in itself would not
invalidate the cheque. The onus would still be on the
Accused to prove that the cheque was not in discharge of a

debt or liability by adducing evidence...

40. Even a blank cheque leaf voluntarily signed and handed
over by the Accused, which is towards some payment,
would attract presumption Under Section 139 of the
Negotiable Instruments Act, in the absence of any cogent
evidence to show that the cheque was not issued in

discharge of a debt.
€)) AHIH GURSd AHA YRAdIg HYRAISol A1 Al dooiS,

oIHER IYNAd &l Sleall YsiEl Ashishmumar Jayantilal
Patel Vs. Prakashbhai Joitaram Patel D.C.R.A.2023(2)
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266 (Gujarat HC) i yu&i0d Rigidl d& Addiai 2414 dl, —
18. Applying the definition of the word “proved” in Section
3 of the Evidence Act to the provisions of Sections 118 and
139 of the Act, it becomes evident that in a trial under
Section 138 of the Act a presumption will have to be made
that every negotiable instrument was made or drawn for
consideration and that it was executed for discharge of
debt or liability once the execution of negotiable
instrument is either proved or admitted. As soon as the
complainant discharges the burden to prove that the
instrument, say a note, was executed by the accused, the
rules of presumptions under Sections 118 and 139 of the
Act help him shift the burden on the accused. The
presumptions will live, exist and survive and shall end only
when the contrary is proved by the accused, that is, the
cheque was not issued for consideration and in discharge
of any debt or liability. A presumption is not in itself
evidence, but only makes a prima facie case for a party for
whose benefit it exists. Patel Ashishkumar Jayantilal vs
Patel Prakashbhai Joitaram on 27 March, 2023 19. The
use of the phrase "until the contrary is proved” in Section
118 of the Act and use of the words "unless the contrary is
proved” in Section 139 of the Act read with definitions of
"may presume” and “shall presume” as given in Section 4
of the Evidence Act, makes it at once clear that

presumptions to be raised under both the provisions are
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rebuttable. When a presumption is rebuttable, it only
points out that the party on whom lies the duty of going
forward with evidence, on the fact presumed and when
that party has produced evidence fairly and reasonably
tending to show that the real fact is not as presumed, the
purpose of the presumption is over.
R/CR.MA /7067 /2022 ORDER DATED: 27/03 /2023 20.
The accused in a trial under Section 138 of the Act has two
options. He can either show that consideration and debt
did not exist or that under the particular circumstances of
the case the nonexistence of consideration and debt is so
probable that a prudent man ought to suppose that no
consideration and debt existed. To rebut the statutory
presumptions an accused is not expected to prove his
defence beyond reasonable doubt as is expected of the
complainant in a criminal trial. The accused may adduce
direct evidence to prove that the note in question was not
supported by consideration and that there was no debt or
liability to be discharged by him. However, the court need
not insist in every case that the accused should disprove
the non— existence of consideration and debt by leading
direct evidence because the existence of negative evidence
is neither possible nor contemplated. At the same time, it
is clear that bare denial of the passing of the consideration
and existence of debt, apparently would not serve the

purpose of the accused. Something which is probable has
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to be brought on record for getting the burden of proof
shifted to the complainant. To disprove the presumptions,
the accused should bring on record such facts and
circumstances, upon consideration of which, the court may
either believe that the consideration and debt did not exist
or their non—existence was so probable that a prudent man
would under the circumstances of the case, act upon the
plea that they did not exist. Apart from adducing direct
evidence to prove that the note in question was not
supported by consideration or that he had not incurred any
debt or liability, the accused may also rely upon
circumstantial evidence and if the circumstances so relied
upon are compelling, the burden may likewise shift again
on to the complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned in
Section 114 of the Evidence Act to rebut the presumptions
arising under Sections 118 and139 of the Act." el
SARUE]l UIA siuEAw AR] ol d eslsd YaR (visdl)
SAIH AR [ovgn oflddd 8. dgi, Al Ao, ollHER
AHEIAA ofl YsIEl, Tukaram Vs. Dileep and Ors. (Neutral
Citation: 2024:BHC-AUG:10507) — (High Court of
Bombay) (11 Jun 2024) Fundamental burden is on
complainant to prove existence of legally enforceable debt
MANU/MH/3472/2024 - Hon’ble Court has held
that, Section 138 of the N.I. Act has three essential
ingredients. Firstly, that there is legally enforceable debt.
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Secondly, that the cheque was drawn from account of
bank for discharge in whole or in part any debt or other
liability which presupposes a legally enforceable debt.
Thirdly, cheque so issued has been dishonoured.
Fundamental burden is on complainant to prove existence
of legally enforceable debt and only if it is so proved, only
then presumption available under law i.e. under Sections
118 and 139 of N.I. Act, automatically comes into play.
The Hon'ble Apex Court in the case of Krishna
Janardhan Bhat v. Dattatraya Hegde, has also clarified
that existence of legally enforceable debt is not a matter of
presumption. It merely raises a presumption in favour of
the holder of the cheque that the same has been issued for
discharge of any liability or debt. Only when accused fails
to rebut the presumption, offence under Section 138 can
be said to be brought home. 114, sRAIE U Y AIBE]
YR1dl 418, €2d1d® Y14l U:e dofl A1A sEH — 13€ Y¥ol
o] AojHlal RAdIAHI (Floye) suli ARIoll asla2ll (esivga
2JAd B I dHIH &slsdl dlal Adl $2AIEl YRUR S5 B 5,
gldoll AHRIUIA sRUIElA sIuEAR( Arll 284 U2 Js 2™
Aol ARIIA adNAGid o2d. iseell SAH — 13¢ HYXCloll
Joal sAT el A8l Yal of. A &l U ol YUl esRAI 5RA] Hel
ol.5 Ucq oflA Yxoiall A1ui] gSH S3 ©.

—11g8¥ -
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Balotd Ml sisdl sy uu(R) / ofl.al.2021.
A SHH — 9<(R) Aodd AR oA @ @il WIsid
Usail, G.9. yud, . RIuifsd Aday, Y oidIdlxs, GReII
As, [BadaoR. dinia UISIR sdl ARV 5 dall d23% s1d dl5d
a1%R aidll, slgf Yed RUIE § Sigf 234Id ai&ll AR 2413 [Ciof
AHlol dIRIS diRo2 Y LA & F ¥ YR ¥ Ud AI1Ad
ol®f] A€ 54 ¥ AN Yoll Bl A1 AGSS ofld. ofladl slEfs1Eal
Ysiel ol. BHloid Adl%el 21D ol. Yo/R013 A1 FodlH
JRY 6. 95€F /03 Hi WRAUINA Rgid €u1a 2uidi
AHRIUlofl REI¥3NHI YSIE 18R 1] A1dd B ol ARIIa
el aoneflRoid gogdoe Ase, 1< ofl SEH — 3¢ 20U
e srAdl el (03) IR o 1€l & d&l 3.u,000/ -
(31 Uid &%1Rail) €5 ofl A% sUIHI 2419 B ¥ €5 AR
A [Eol — 20 Hi sleHi I SAUYIol] 8 2ial % AR €S
[Eot — 20 Hi %3l of 5AA dl ARI] ol dg [Eal — 30 ofl 4
A1E] Beoll 5SH SAMI AT B adl Al ARIA sRUIElS
gacR U2 () AS ol. 1¢¥E39 ASoll §81 3.95,U00/ - HiEll
AR A 388 W2 1y sRUEd YAl vis : 3¢ Yxoi
30,000/- Ysdl »1Nd A ¥ oiisl 3,¥5,Uo0/ -
(JAsotl, 2% 30U DIl &1 UiUAT 2Aal Y21I) I gSHdl
arluefl s Helaiani Ysdl Anudiall gs sAUIAI 2419 8.
AHRIUI %1 2ARI] A5 HelollHi dndRel] 284 YsddiHi [oivgn
2 dl ARIA agy ANel (3) HRiall 2A1€] Beofl 24 oll gSH
SAIHI 2419 8.
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ARIUIRA €5 ol AR ofl 8H of R dl Ad21 €]
A ail (gl d11alai Adloll gSH SAUIHT 41D .

agHi, AR a@l dail dl.aslasll siéxi GulRald
oi&f]l 24l A% HIgsl HI2 SIF U1 %Y A oigfl FE] 4R
A1A Aol AAAUIR] B A A2 Y SAlall §SH S

A4 B,
AR a1 gAYl [Blod UIRflR sisdl sax
353(2) /oll.dal. A28 sdH — wox() dHoud

Ysielod] As oisd ARG (Aot R 241ud].
A1%AY dIFlv — o0a, HIz — JAMd, Aa ORS dll
A% IR el 53] el Aeidani gill, gcn1d] e sul.

diflvi: 01 /0% /R08%5. (1. 2. €9)
ysid:  ([didisl. RJsllua A2 §28 sai,
aigsl — (dicdlsi.
GJO1442.

218U SRR : Aloid dRUId! (3%.220112A182)
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