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ol &1 Aol dHIH HEIRA As oflon 419 &s1sdl el Yridl &l
AsRdd &l ¥el [Clol %33] YolRiddol of YA d &g
AHIH HERAG dA dd As A1 YRAiISa s dRERl WR
ueludl Hie dlHER IJRid &l sie, dgl [Afdy gs)
AHEIA] Al oliH. AdRU HEIAdall YSIEl €lal AdIHi
A1d dl, Ram Sarup Gupta (Dead) by LRs v. Bishun
Narain Inter College and Ors. (1987) 2 SCC 555 : “6.

. It is well settled that in the absence of pleading,
evidence, if any, produced by the parties cannot be
considered. It is also equally settled that no party should
be permitted to travel beyond its pleading and that all
necessary and material facts should be pleaded by the
party in support of the case set up by it. The object and
purpose of pleading is to enable the adversary party to
know the case it has to meet. In order to have a fair trial
it is imperative that the party should settle the essential
material facts so that other party may not be taken by
surprise. The pleadings however should receive a liberal
construction; no pedantic approach should be adopted
to defeat justice on hair—splitting technicalities. Some
times, pleadings are expressed in words which may not
expressly make out a case in accordance with strict
interpretation of law. In such a case it is the duty of the
court to ascertain the substance of the pleadings to
determine the question. It is not desirable to place undue
emphasis on form, instead the substance of the
pleadings should be considered. Whenever the question
about lack of pleading is raised the enquiry should not
be so much about the form of the pleadings; instead the
court must find out whether in substance the parties
knew the case and the issues upon which they went to
trial. Once it is found that in spite of deficiency in the
pleadings parties knew the case and they proceeded to
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trial on those issues by producing evidence in that event
it would not be open to a party to raise the question of
absence of pleadings in appeal.” “it is held despite the
deficiency in pleadings, and the parties have
proceeded to trial on those issues by producing
evidence, then at a later point in time, it is not
available to a party to object to the finding on lack of
pleadings.” d¢jHi, Bachhaj Nahar v. Nilima Mandal
and Anr. 2008 (17) SCC 491 : “10(i). No amount of
evidence can be looked into, upon a plea which was
never put forward in the pleadings. A question which did
arise from the pleadings and which was not the subject
matter of an issue, cannot be decided by the court.”
d¢jHi, Biraji @ Brijraji and Anr. v. Surya Pratap and
Ors. 2020 (10) SCC 729 : “8. __It is fairly well settled
that in absence of pleading, any amount of evidence
will not help the party....” d¢j3i, Vineeta Sharma v.
Rakesh Sharma and Ors (2020) 9 SCC 1“137.5. In
view of the rigour of provisions of the explanation to
Section 6(5) of the 1956 Act, a plea of oral partition
cannot be accepted as the statutory recognised as the
mode of partition effected by a deed of partition duly
registered under the provisions of the Registration Act,
1908 or effected by a decree of a court. However, in
exceptional cases where plea of oral partition is
supported by public documents and partition is finally
evinced in the same manner as if it had been affected
(sic effected) by a decree of a court, it may be
accepted. A plea of partition based on oral evidence
alone cannot be accepted and to be rejected outrightly.”
Ayaaubkhan Vs. State of Maharashtra, AIR 2023 SC
58 : Smt. Sudha Devi Vs. M. P. Narayanan & others,
AIR 1988 SC 1381. Affidavits not “evidence u/s. 3 of
the Evidence Act : Affidavits have got no evidentiary
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value as the affidavits are not included in the definition of
“evidence” in section 3 of the Evidence Act and can be
used as evidence only if for sufficient reasons court
passes an order like the one under O.19, Rule 1 & 2 of
the CPC : 4¢ji, Gautam Sarup V/s Leena Jetly & Ors.
2009 Sup AIR(SC) 363 : (2008) 7 Supreme Cases 85,
Gulsd YSIEIHI sAUUIHT AId & 5, U2ASR @RI FUR
Uldloll uel [o1deaii slg al5sd wendd ey IR d %
siRidigloll A12IN6ll doisS Uldlell Ul [aldeaell GuRlsd
elssa «engdl wdisdl 21l s «fs. agai, qe
YSIEIHI SAUUIHI A1 B 5, UASR @RI ¥R Uldlall U2
[cideatati 1 allsaoll 2dIs(c s &l R U2iSRA uei
[sid€atall ARl ¢RI Uldiofl 2dIs(cefl [Aula slEsa &2
Al wdladl ql Asiv ollk. agjai, Pari Kantilal
Lalbhai V/s Devchand Nathalal Patel : (1966) 7 GLR
1123 A€ YSIEIHI sAUUIHI 1dd & 5, U[AdIE]l IR
Uldiell yaifeideat § Yrrdidi digloll allsadl 2dIsla 24d
Bl IR AER &lEsd dIElA YuR sdi0(l 28] ot®fl. agai,
Rana Bharatsinh Jashubha V/s Heirs of Valand
Laljibhai Arjanbhai : 2014(2) GLR 1688 21€2 YSIEIHi
SAUYIH] AH1Ad B 5, Y2isiR Uldlall U2 [eidedtel] [Auild
Y141 2410 dl d Y11 €1l de IS of6. agiHi, Biraji @
Brijraji and Anr. V. Surya Pratap & Ors. 2020 (4) GLH
(N.O.C.) 2 21€2 YSIEIHI olIHER YMH 51& &AM B 5, ]
Uy [oideatdi SIg eslsdoll BAY sAUIHI A41Ad o &l dl
ddl &slsd dHeAgial YRidl %Y &Ad &l dl Ul AEIdd
ddl YAl €dial dg A5 als. dgHi, Anil Rishi vs
Gurbaksh Singh [AIR 2006 SC 1971] ol YsIElHi 5y
8 5, sdH—109 ol YIS (o AURgdAd & Aal 24l
ARIGS oflwl &3l difloll R & ol %1 dof d Uil S2
al Uldlail €ldiofl €1€ #HI2 Ul &SSER &ldligf Alofld s2
AR dell [Aula Aielld sdiall ool Ulddiel ds uA 8.
A1d| AN HI YRAdIofl oIl dHEld &R B,
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(€) Busd, YSIEl €Alal Avidi deI 28S U A41Ad &slsd 2idl
285 URell YAl ial gslsd €ddlal Adi o ud %y &dd
Y19l HEAiISel AT 1D dl, Ais—a¢ dIg]l 20Ad]
ARciCE AHDCIEY o] A2 dUIRig] AdIEalI 2% SAUINHI
AHIAd B va AHi, dI€lRA dulall €ldl ol &51sdl
eleldd g ¥efl Asdll As &slsdg] YoRidda 2indl A48
([Q21A A dUId olladiHi A1Ad oell. AR, UlAdIE] R
di€loll Bde duld €l ddidi A1d dl dig]l 2ue Yol
2dIsRd 8 &, UlAUIE] RHIGIL HIRI SIS| 1A B, HIRI [WdI
al ofln AR e 6dl, Ad.ai.203 qdlof] ¥alal ViR ial
S°RIN ¥Hlol B, ud.ai. 103 qidfl ¥latai al€]l & uldaiglgf
alld" AUldg olefl, AIRE ¥RIA B B, A€ ¥aHlol 228131 ¥Hlof
8, 1 1S3 ¥HolAi H1RI AAIY ia oflon viAi e A)all
HSlol AH1dA B, Ad.ci.a03 didfl wlaAi 20l AIS\all
el Aslal 11Ad1 8, 3UI® DY 2A1Ad] HIRI EIEI AR B,
Ad. d.q03 qidfl ¥dlaiati HRI €1€1 Yuid &l S0 efla1g2)
eRIA ¢lA, HIRI 1€ UidA €lsA Alal wHlaiol] 1420
19 gguell s3] 140 dl, gspR s3 210d] sdloiHi Uid
M) HSlal Glalld]al 8 B, AIBE ¥RIIA B 5, SR SIP1N UR
{13 A8l spAAdl, WxdlIsiodile HRI o AR B, A€
EIYIHI HIRI M1ES o USR a3 A3d o], A4S 3UID
oll Gll&RH o US| o Woflsiodciief of &R 2H1dg B, HRI
eRofl UIva SEl g2 Bigla ulddigldl dddl 1ddl 8,
AIBE ¥RIA B 3, SIY OIU> 2H1Ag 8, AR\ 2dId
oliy MlAdIE]l of ofly uig HSIol 2A1Ag B, ([AvRIcal HIRI
séofl ciiell g 8, A1Be ¥RNA B 5, A did Hal o o€l
[AveIIdel APAH IS 20l UlAdIE] AS ¥ gZoiall ul5a ¢lA,
AER EldIall SIA ol1YIY 3UIY, HdAID 3UIY Al Ha el
3UIY o UASR dil3 AN3d e, 2NoR AN ol £2dIAY
YAl Y s aell, dlA 51 FHlololl — €21 A€
eldidi Y s adl, ¥laioll asrRHi uAdIElRAG HIR
HIRA) 20 SARJIE 6l16id FAAHi VA, AIBE ¥RIA B 3, i
uaisiRl dR) sRAIE A, 2ud.oi.a9 diofl wdla Sedl
A5 AHIAd] & d Hal voR aell, Ad o.q9u Ja Ad.
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61.395 Hi sed] ¥Hlol 241Ad] & d Ha sld vieiR 2],
2%0flSIodcie of HSlol s A 6ioiR Hi 241G B d Hal VoR
al®fl, Ad. o1.395 Hi sIsI Vdl 52 8, Ad. oi.290U di A A2
YISl 8, Ad. ol.2v¢ Hi 32dl 19 8 d Hal 8ld YR alell,
A211 cH1ef 419 Ricig o], dggHi, dIgl % Ais : 3 I,
A1BE, UREl AGADCYL ASIVa], AR dURIg] AldiEatiy
GIElRA1 R Y A B Aal dai yel diglofl e1dl 2V
gslsdl €leldd &l 2Hal di€lofl 212 duIt o AHSal 21U
Y191 AId &l d 2431, ofl &slsd el eleidd aiefl, ug,
UIAIE]RA d% 1€ AIBES ] Bde dUId €lal AdIdi 4419
dl, dzil 2u2e Yl 2dIsRd 8 3, dIE]l HRI 2211 ¥HIS o8],
2d.0i.903 Hi 3ed] wdla 21Ad] & A Ha vicR ol
2d.0i.203 qi0fl ¥lal A42513] wlal 211Ad] B, IRl ¥HIS
ofl o usuRll oivelEisll dude]l &3dl 8, di.
v/ 0U/Ry iRl 222 £2dIdy &l ¥lololl ygyel]
2Adl 8, MAHIdl sARIAHdl %Rl dI.a3/0U/¥ oY
gsull &3 8, di€lall &Rl B s Ad oioiR AHIAA &
d Hol uoR o®fl, di€lell #Slalell URA UlAdIElg Sl
A1Ad B, dI€] Aa uldule] 9 Ad cicizel] Aed! ced]
sed 8 A ¢ eldl o], dIE] 2Aal UlAdI€la Bedl Ad oioiR
2119d1 B d § weld oefl, ¥Hlcicll Yiuai 13 /R ci1910f]
wHlal di€loll [BA131i 241Ad B, 4d. oi.203 Hi dI€] 5, dI€]
all Rdlg oliH AUldg ot®fl, & oflon aigsionl &lv URlHidl
olHall AG ool ofl HIgldl o &, Ad.¢i.q9 dl
Ad.dl.a’u o] 21ed! vled] s2dl & A did ofl Hal viciR o],
2d.01.29R Hi UlAdIE] B & 2al Ad.ai.aU Hi dI€lall oIS
ollsiod AHDIS W@ & A did WolR o], dig]l el M
[GaI€lA Sedl AaAel] HSioll clot1dd & d § AUISSA S8 ol

U5

(20) 2R, ulAdIEl ud Ais—39 Yl UILYIE], AHID 3UID
aAdlg A duURlg AWIEIY Y SA B 2val, dai,
YL.dIElRA ddlall €141 22 ol ¥dlaia]l 8slsdl €lgldd &lef
¥ef] Asofl As &5lsd o YoRiUdal 210dl A48l [AaAd A
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AUt alladidi A419d o], ¥™_UR, dI€]l &Rl HI.dIEld] Bae
Ul €la AdIHi A1A d) dIg]l 2u U dIsRkRd B 3, &
2al HIRI NdI® 20 HRI el AAH1d 213 A of.avu,
Q9R, 3995, ol ¥HloHi sl elolge) &r1d 8, 203 Ad
ARSI USAR MU A1Ad B, SR Aal vRIG ol ¥Hdll 2A19c
8, Al Ad gd AAsN $d 15 AseR A1Ad B, 4417 Nal
daey AHHRI UIRL ollgRd] 52dl [B21] +H1dd 8 d wendd
o1®f] ARAuIRAHI ¥eNdd oiefl, 203 AdHI 2431 oy HId]s
at®fl, 214121 Ml 3u gy 242116 3] 213Ad B, A N A
8dld &dl AR Ui g ofl gguell s2d 8, 2RI UR
g ol [6RA1 WelISall AHSlol AAd B, wUHldleileS
AHDCY AHoll Ndlg) HSlol 2H1Ad &g d HSlal UIS] d
AHYloicld ol HSlol Clolldd B, Hal A diddl &ald
AHYloici1ef Yd [ERAHI 2NeR Aol Lo Golldd 8, doail
Hslol Yd [E11 1% H5d 8, UM : AHSlol olaidd doail
Usdl diglA 2N6R Al Ldloe oialldd &dl, ¥4I : 3 did
Uil olel, A clolidd HSlol 2A0l.R090/9 HI Clofldd, I
SiHoll dIEIRA Aol HSlal Aol R00< HI Clolldg, HR al
digla ¥Hlotal el clicid Hilge &ly I a1 Al s,
A1BE AR wRINAd  AHIEI duiRiHl oiEd]l [dald
¥eldd & SIQ ellRl S B, Al AUIRI &Y RIR § 1]
HYull &dl, 19/3 &l A Y SA Ui ™I dR ol AuiAi
digleil Rdiel A8l aefl, 24d o.203 qiofl HRI scio
cilargel ofl ot yd oy xdlaicnd A0 of,
HSlol A1 8, ¥AR 2]l YA AS Al HIAIY of H[ER
AIAd B, G oiyA Ad o291 qiofl ¥dlot 211dd B,
¥Hlal clloid HR al dI€lal dSAR UAA &1 Aal AIHAIA
ulad s2RIE UlRl 8Ad 8B, SARUIED] JgRiddlal A1 AN
34 AA B, gy, Ais—3¢ Ul UILYIEl A, HaDcile
AGIS URHIRg 20 dURIg] AiEalIY 2y S B al, dai,
YLYIElRA dlall E19] ¥R ofl ¥dIcidl] eslsdl €leldd el
Xe] Asofl As &5lsd o YoRiUda 2104l A48l [AaAd A
AUt alladidi A19d o], ¥R™_UR, dI€]l &Rl MI.dIEld] Bae
duib €l Adidi 1A dl di€] ue yl «IsRkRd 8 3,
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A R121s dl5 ols3) s3] JeiRus g1 YA, AHI%HI dH
AMHHI A1Adlel dlBell 51393 83 ©, udlaigl aua &l
ARAHIY 3UID ol sUI Ad o, A19d] & d Hal vioR o,
dl.ao/o¥ /00U dlRl% AINAIA 213 HIRAl A2l &Jd
A guid KA 81%2 &dl, A [EUA €l oied HIRIA) 81% &d|
duilel s dddll Al sdl, ddla [aiRliel A9/4
SAlgdIdi Aldal A o s§ © 5, dHl AR A8l o,
dl.20/0% /02U ofl A% g Uil sJAUIHI 2A1dd dofl Hal
UoR al€fl, ARHIY 3UIDall T 5 U A1 8, dHall [E2114]
gguell &g RUR § 61%2 &dl, dltia gguell eAd], 2A1Ad]
AADAIS SAR HWQI 2R d Hal AlE o] 2al ¥H]oidl]
gagpll 3edl 9y yvsdl &Ad] d el Ha Ale aell, 2113
ARHIY 3UIY Aol HYull &dl, WHHRI Cololl HSloll S
sl A41ddl 8, Aol & ¥dl A19dle] MAANUId I
8, daoll sad1gl 24 S1EH1 Yollell Al 2A1ddl. dgHi,
Ais—3¢ Yl UILUIE]l dE, RIgRI¥ a1 AHlSUlg AR
dURIg] APIEIY Y SA B Aal, dai, MLUIERA dlail
E1d] 2R ol ¥dloidl] eslsdl €leldd el ¥el Asdll As
&s1sd of YoRiddal 2Indl el [QaAd 42 duIRd oladiai
A11dd oell. ¥AR, dI€] &Rl UlLdI€ld]]l Bde duId €la
Agidi 19 dl di€]l 2ue Y@l dIsRd 8 %, diEl dUl
U[(AUIE] HSloll AHIRI HSloll AEIX 18] H]eoll F2d &2
A19d 8 i€l a8l UlAdIE] €011 A ofl eS| HIS 2Rl &l
AR quid Al KA I 10—F—02U ol A% ofl AY § &I
1@dl dl.oa—v—0aU dRI%¥ d¥l dl.ou—o0¥—20qU adll
A% A1 &AA AR g UAT LAd] A 203 ofl S1ef 1l a1l
dl.ao—ov—0au duil vadl aAdl Al
AADGIES del 2A1Ad] %dlsid A4V A8l s, 249 dl.
103 910l ¥lot 2428121 UscR VRIGH d&il 3NUR Al SR of]
sHlol A1Ad B, d HA WeR 8, AUH]aIS ¥ HSlol a1l
¥ HSlol Aol NI Yo HSlal &I UIs] ofolidd B,
AIESIH] FRIAA 22N UR [AoId & d AR &, A 2A1HH]
u(cirs <ufBa @A Aal 2A1HH1 eS| YR dl dof AHIE ol dof
AR iofl alF s139(12] s34 1A, YAHID ANHail Yull &dl.
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qgHi, Ais—vo &l UI.dIEl a3, Wdllsid AHD 1A
AR dUIRIg] AIDIEI Y S B al, A, UI.UIEIRA Aol
E1d] 2R ol ¥dloid] eslsdl €leldd el ¥el Asdll As
&slsd of YoRiddal 2Indl el [Aa1d 42 duIRd olladiai
2119d oefl. ¥AR, dIE]l &R Ul.dI€lol Bde duIA €Ala
Ad1Hi 419 d) di€] 2ue U dIsRd B 5, 243 A g4
g1, AHRI [Mdlof H2I 043 HI A, AHA Cial HIFA ol
SISl 1S 22116l eS| AUlddl Foll SRE RoAV¥—AU Al
AIH G1BR YSUIHI A1AdI, § R0AE—20 HI AHAIS] A
A 2AJcl, § ANHAS AAal §ZGHall HIRIRA ol G2 S| Aol
ANl sadl &l Al H(A 2R-AY, 23 A RN el A YIS
1S U 9y ¢l oilddl oefl AHa A did sdl algl, AR
Aol Mg dRAall loiof]l ggpLRl 437 HIlGis wd sl
o1H dIsla oildIddl olgl, HII Mdicll A HSlal AHA1Ad] A
ol As Hslol A dlAg, d Hsleloll Ay wHHleicieS o B,
AHHIRI NAdl 8Ald &dl AR AR AAH Glalldd &dl, AUHIRI
HSlotofl Y1 ASIA AHIG3H AHRI SISIA Halldg B, HSlol
olg sl ugdl & ¥dl otefl, 2RI Maiofl wlaioll yguell
olloll 6dl AR &AA B, HRI vd RiYdeilg o clddliall
A0iEl of B1Y & SISlall AAHLciH] YGiloll Al A1Ad ©.

Al Aoy, dIg] UlAdIE] &RI Eldioll SIH, 2% &AM £2dIAY
Aol AIBEl YAl of YIS0l SAIHT 241D dl, dIE] A AIS :
1w &l s1¢ sfAorRelell 2801 Raldd Uddliy 23U, 1is :
us &l eRARA eRA dllRll ASRIall Ad uIdd], Ais 1 U9
efl erdll dige ofldoll 2124d oisd, Ais : U &, 201 ol
ol. 9 Ad 0l.q99R all GdRI, Ais : uec &l 2A1H ool ai. ¢
¥Hlolofl viial digl, s @ so A ool o.aR Ad
al.29 ol BdRl, Ais : 52 &l 2Ad o. 203 ol GdRRl o
BAA osd. wjyR, MlddiE]l ud, Ais : wu ol 2Ny
A1 lallall AHIEl ol Auial]l BAY oisd, AHis : ¥5 & 2113
A1 ool AHIEM ol SA06l] BRAL cisd, Ais : 9 ] o
aaul ofl 211H A19d o]l I 223U SAR0l] BAL oisd, AHiS
s ¢ ] AHIEIolol] 223U SRR ofle3] AHS BR2 oisd, AIS :
e ] ([Adlsl. Ul. 22. AHNd sRaied] BA21 oisd, AHis :
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o ¢l 4410 3U1w 2Adlell 8aucl] XA cisd, Ais :
UQ 2441 3U1 2A1Adled] dige ([Gidofl BRAe1, 2is : uR
AIFNHIA! 211H ol 24d ol.203 Usl.q, ol 9/, <-4, dll
BRI, Ais : u3 &l AFHid! 213Hall Ad 6.9 ol 9/ AR,
<=4, ol BdRI, Aadl AHis : Ur &l Ad ¢.99, 1VU, 399,
oll /AR, <=, ol BARl. S B, ¥ AIUIR ol AHCUIN
S4IHi K19 dl, 28N U, AHiS : Uo, U, US, UV, a U<
el qi€]l ulduigloll soisl eldig] sl dasR GulRed &dd
ol€fl, U3g, Ais : UG, S0 dal 5 o dA AdIHi w1 dl,

Ais @ wu Ul we Yelloll YR 2iHall AA13dloll ol
AHI%oll dIS] dRA LAd A8l AV ofl oisdl Y 8Ad 8.
Aol s 1 ve Yl Ul.22 &Jdd sRuled oisd 2y &JAd 8.
AR AIS 1 UR, U3 2a Ur Yl Ad oo, 9/ a2 2al <—A
oll BARI Y S &, ¥ oy 385 €lal AdIAHi 2419 dl,
AURHINT 214 YARIde 35S UR UiIdl of. <Y Fall Ad .
29 &IE YRl AIH UBRIdall olid A2d 5 ARIHIAI QU AlA
YARIda ol Glld & ol dHi G198l 6SS, URHIR 1D
DUIY, of ollH AIA & d oA ol Eldioll aAA3] al A1FSeS
Uil el eldiall sIA UaisR dis Nsd oell, 241 dous,
JIE]RA HI9ld EIE 1ol AdIAi 241D dl, H1% A1 A1 Hall
2d oi.903 Us] i 211 SIHall UIAYIEIRAA AHIRI HSlolal
Aslal UH oligd 43 g2 uelald AHal wu g2 dallef Feg
£l SAlall Mcal S3] BA 8l ¥ A€ €aiil gidf]
AHRI SH efladelel] %2l U Mdl 52 SAA olgl dH%
Aol SIg ULl S Sl A5 § 212819 olel Al s1u] Hotlef
&sH MladiglRA ([A3eel gsH sl AL sAANY. agl, HIX
ANl AlHoll of. a9, 29U, 39S dsldIUIFd udld
%ol AH1Ad B FHI Yl 2 o419 gsyell s3] €lad elal
odi AHIR] ¥flaidi A eviivl A B F €GflRl §R Sl
dater A di€loll B2u10ll wllaiati Wl s24di 24es1d aiél
GuAsd Ad o. Udldll 210 sHA — W3RN 859 ofl ¥l
el d ot diglAloll oA 3] 3)d 2lo452 LAA B Val, d
¥Hlol 2131, &1d Uel dI€] 2ol UlAdIE)A] 21YsSd 3] d SHFER
d3s e1dd & Aal sldall Eldiall SIA dIElRA d 24d o Hi
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220YSd VIAER ol SUX ERIal Eldioll SIA alA43] UIE] Aol
A5ses UdlA eldl 9di Nsd ol. sRIEIsl ARl
AlURAlell 24182 a [o1u3 & (Order | Rule 9 of the CPC)
Rida MR sis (CPC) ol 18R A [oi4H € AlHioy 3d
%A 8 3 Vi) 3d UaisIR clallddl 5 USIR of Glalldd]al
SRR sIg €19l 2& A olel, ug doll Ugs (proviso)
QU Ul AUdle €11 &: “oirid 5 1 (el sl yel
oAUl ¥33] U2ISIRA UZISR of Glollddiell HIHAIS |19
usl olel.” AYsd eldiAl A1 AsiRdI [Rdsd [Auigai,
Ae—[5AER] Yl Al @UfSdA dHa "33 sl
Hioldidi A1d 8 sREl 5, [AdiE 23 dHd] w1 RAed
Aagdiall AlEsR eldl AgRA, didl ReINilHi s
RASRS, AR AHUUl SRIEAR A AHHAER] §SHal 1Y
UAR Y A5 algl. ¥ 643, ¥l HeYd 81 (W/ R ol
GdRI AUl 5% odls) Hi gYsd A FHoll ollH eV B
AHYY| P dIAAIH Yda 1R S2 & d €35 lsd diRAIPId
(Bd €RId 8. d¥Ha YeiSR Glaicdl (Aol A1 ggdyle]
[@AgaiciRA] gsHotldig] uin Glef &l 8, Aed 5 i diEl
U] HeRdloll goisiR S dl €1d] I3 Idloll doiss ¥ gl
gdl A, Al dou5 el oflad %33 8 5, oy 2553
olld eldl Hiot &l Hifas) ess Allcid adl aiell, d NI,
BURsd dig]l UlddI€l oif ueisRld]l Gde duiRvdi AH1dd
Widid da ddl, d1€l 5 uldgigl sig o old ¥lsiail
HIlAs/videR dils olaRdd o®fl. diglol ydal uid uel
Al yHlol 243 Sl sEAR HIlas] &s, HYR &S, 2AdlE,
singRfl KUYl 1818 &IR1 Hlod 6Sall £2d1A% o1l el
uloll gl Rl 2NU/4S13 ¥lal Bu HIfas] &s
Qe e 5 ofel. digloll HIlGs] &5 HuacA doll Yddloll
dicll AHyall s6i del wiaell gguell Gur AigiRd 8.
ug siuElofl 2t MaH U A 8 5, digldl yduia uld
SIUEAR HI[AS] &S Y| 2l02520d [6d &dl 5 olgl. 5l 3N
(s UIA SIRUEAR AHIMAS] 85 of &1 dl HIY il AHAall
soiol A4l soigl ©fl d ulsd 2413 § 2N wHlalall
HI(As ool ¥dl atefl 2al AR olle d QUlSd IRl SAUIAI
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A1Ad] ool ggueflel yer grel sdld A8 wHlof
GuR uilaid] Hifas] Holl A5 algl. 241 243 IY¥RAd Aos ey
SIS ofl sdd — 39(1) Yol ¥ ¥Hlol UlSalol (FHdsd
als siRugAR Ad 2Na A oefl d usRd (Adsd
ARIR B, Al HEI UR, olIHER YRId &1 S1E &RI L.H. of
Bhagwanbhai Mohanbhai v. State of Gujarat,
R/SCA/7040/2018, decided 09.06.2022 i SHH -
39 ol Baul slal U s & § A8 ¥alol 243 vile13]]
[Aasd 2491 ofl €19l Y1 dl saH — 39(R) 860 sAs2H]
AHYYl AU AEAR &R HosdRI sl woIUIS 8.
g, olld. SI2 A Ul 2ure s 5 2oy U5l Aol sHH —
39(R) ofl [AvAIcEs dURA AA olicid]l B. dgHi, i
ooy, Ael oiad %33 & 3§, yRId dos Woy Sluie
Hozoll AoYAdH| 2ol sAs2|oll AoyAAAH] YRl SHH —
39(R) ol 18R] ¥Hlot il &SS ofl AU HIZ HECUYPR!
SIIEISIY 2191 dS eI il &, 211 HI2 oy
digHi S @fsag] oiid 8lg § of alg A Asq Hilaslg
AAH vHIC! otef] UG WRIR ASKF] § 2ANGUR ¥lol Gu
uiadll HifEsloll €1d] SAUIHT 11T RUIR YN SIRUEAR NI
Hifas] 2A1fcia sl 269 ola 8. ggai, AU ¥l
d1Holl UYRAloll ARACI Aol AIYEIRIS GUAI HI2 AUYIHI
A 8. dol A1HIeY Uiadfl ¥l a5 GuAlal s3] s
olgl. % 249, Gujarat Panchayats Act, 1993 — Section
105, Section 105(1) i uRiCld] e, vio2ll [Rdsd,
oll ARSIRUEA GUAIA AUl Usiel Hldoifeid 8. sdH —
10U(R) 860, UAURIA ol Uil ¥lol 2l Aoy [Ciof
Uiatdl] Hlot Guofl ARSIUEA EGHIRI € S lofl ATl 8. ]
¥Hlot A% ASRAI 24[Cd &l dl sAse] A&l AxAlEsd
AlEsRloll %33 HyRlodl uel e 8. dgHi, sHH —
10U(9) H¥0l UARIA o €0l &2 sAIHi #Bl uS dl
args! ([AsiA 24853 o wel saiofl AU & Aol SHH —
qou(¢) 860 digsl ([Asid Alasi] %32 uRRaldxi
sijalgl s3] S 8. dgHi, Al SRIEISII U U] 2uw
AR B 5, AU w¥Hlal BUll ARSIAAR 6% HIM diddl
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A4l soi9l &] private HilAIs] 6s Hi uRAldd adl oiell. %
2131, ollHER IANUd &IEf Sléall YsIE], Odedara Bhojabhai
Ranmalbhai v. Sarpanch, R/SCA/9359/2015 Gujarat
High s1¢, decided on 10.07.2015, i a2 ¥¥lol GUR
°Jdl €afll 243 Section 105 ol sRidiglell U &dl. 2l
5431 petitioner 2 edld s3] &dl 3 d ulRar A9 dial
AH6e] i W B, dal dl SelstUel HAG B VHal YU~ S
GRAA SR B. dIHER &1 s1eA A1 edld 2dIsi3] ateld] 2Hal
AYdIsal 8Y &g 5, dictl AxA] AU ¥llal Guz 89, dlx
SolsRIol ANUY, Aol UAUIRIA %IR1 25 UJd U], Al GIGid]
oMU ¥3Hlol BUel] IRSIUEA SUN SIRUEAR lalldd] ol
g, sle MU wHlol uloll AL HIZ & Aol doall
BUR YAdI €ailRl AIA UARIA SHH — 10U 867 sRIdIel
s3 25 © AY HIoY &g. UgYHI, AI¥ &SISA U2, ollHER
AdRU HEIA &RI ANUIHI A19d YSIEl €Alol Al ¥37]
& i Jagpal Singh & Ors. v. State of Punjab & Ors.,
(2011) 11 SCC 396, AIR 2011 SC 1123 Hi AR
AHEIAd A AR A1HeEIR—S wHlot 2l AR]2/A14eIRIS
GuAIofl wHlol ofl 2211 23 HecayLl Rigidl 2=UNAI &,
AGTRU VEIAd oll §[H2AH A & 5, d11Hall A14eIRS ¥,
URARIo] Hlol Y3Rail BURAUIL AHY 14 /AHEIRIoN [l HI2
214 8 Aol viladll EGtiRl ol HI2 dictl A4 &l Uldd &ldiof]
AIER SIRUEAR Glalldd AoY o], I dootd, el elgg
%33 8 5, digl del UlAdIE] Y Y2iSIR] A “AHHRI HIU-—
elel aNlefl soai edl” Al AHIER HI% Adl HI2 dIE]d
$ uldaiglal Hifcsloll SIRUEAR &S AMdl olefl § s01% Yol
8. dgai, A ¥lotoll Y HIMAS ASR 1Y Al ¥Hlol
oidl/AIHIoA /oNUR ¥H]lal @, dl Uiaofl <yl
ARAdl] SIS uiaidfl gguell 2AsRHldl AHildsla aiell isd]
ol®fl. il doiss el olag %37 @ 5, “Nemo dat quod
non habet,” c(sd Ui ¥ &s o2l d &5 d oA @lsdal
A1 1sd at®fl, di€lotl ydog uiA 2l ¥Hlol GUR SIAEAR
aseldluin Hifasl es A1Cid of i i Yell ddoll &Il
sd1H1 AH1Ad] Yol gguellal A18R digla 2451 /21U
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land GuUR Hilais] 2i3o] W&l 2] ASKRI olel. agai,
qI€lall dicll AHycll S0 % HIlVIS VHal £2dIdY YridiEl]
AllGid UM dl d “de facto” sl 243 Yridl als aeng
5. U de facto SHi%l 2ial SIRIEMR HI[AS] &5 A 2HA3
Gloidl 8. SIIEI SIE clsdal HIA dicil AH3] 24251214 o]
AU wHlot Gu WAl 21Ul WUl 59l cled d ¥Hlolal)
HIAS A1UAA clollddl ol€fl. 2418l dI€] actual So1%1 A1(Cid
S dl uel dotiefl A1UAIY N80y of Hifas] Hag ofell.
g, UQ &ldotl 31 diglofl #5c] A & 5 a At viiat2]
Yladi€]l 2113 Uldlall 5% 85S 22U10d 5dl o1ell, d Uldlall
ydioll s01%81 2Hal Wiotofl cgullall 18R 31U ¥Hlol GUR
Uldioll SIAEA HI[AS] &S 2EUINA SAI HIF B, RIR YO
¥l % 2 285HI AU & al dIElail oA SIS SIRUEMR
HIAS) BSoll €2d1A% ofell, AR HI SO¥loll HIUR SHH —
3w o Wiy A ASKR agl. agai, dig]l ¥ wloial
uldiofl “aifcislel] «aflo” 58 & A Wy 2SHI AU B.
Al sie Adl sl Holld gsH ANl AF olg] § Kol
uRend digla ol wHlot Gu A4yl uiadll &ss UIH 1.
aafl, o UIAUIE] Yl ASIUEAR S01% 81 Al doll AH4E] A
ol®fl 5 dIE] ARSIUEAR SN AHIEUR HI[AS] i3] &1
Aad] AZ. As ASIUEAUR S6i%W oflw IRSIRUEAR S0l
SIRIEAR Slalid] usdl ol®fl. agjai, el olag ¥33 8 5,
SHH — 37 860 JIE] SIUEAR €% AHYI [HASA 4ol
SIUEAR &5 URID & A WMRwii HI2Al A5 V. UG W&l
Aagdl 12 dI€lRA Uldiall SIRIEAR 8SS 2¥INd 541 %33
8. eldal 3AHI dI€] YA, 2RSIR Alee, Aae, siangefl,
algell Hifds] esdl €2did, “valid conveyance from
competent owner,” 39 S sRIEA HAO HI[AS] &SS
AIlSId 52g €2c19% ofell. HIt ancestral $61%1 Aol vilaid]
geulll &l sdd - 3 8501 A&l AN ASI™ aigl.
qgHi, SaH — 3¢ 8601 SIUH] HollgesH AR A ASIY
IR dlgloll &SHI EVIA AUl eVidall YHS] @1, U A8l
qiglall H121RMl Hyoioll HIfGS] &5 ¥ A1Cia &A1 a1efl, 241€]
SHH — 3¢ 8601 Hallgf §SH AMUdIell AIER YRl G &)
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affl. [ARIe eie AlAfoRuHol sEdH — v 86N UIS
A%MHI HollgfgsH AMdIsl] Hotl) B. sIe SIgf Al ElEd]
ARl A A5 otgl Foll Al 28Ul Wl uRelH wER
SIRIEI 850 2AAHd AU ¥Hlal Gu uiladfl &ss Gledl
sdlofl 1. 18] Hallgf gSH of [AdsIENol (B AIudl S1E
ol 182 [&d il dgifois ¥Hlaioll Buoll cial EloHi Adlail
¥ B. dgYdi, Gujarat High Courtoil LH. of
Bhagwanbhai Mohanbhai v. State of Gujarat i scid —
39(R) 860 B8Rl ol &ss 2 [(AAcs UsRdE(
(auiA)oll ¥3RuIda Hioudl vHudiHi 2HA1d] &, 2418
qi€lall €191 ViRUR ASR] wHlot GUR ST Yol SIUEAR &Soll
gld dl ddl &sall 4o €2dId%] Vil A1 sIYEISIY s1Fdligl
&R1 dal 2YINd 541 %¥33] 8. HI Eldioll eldidi dRMS
soiagl del vl gguell oididl o us1R /MU ¥Hlolg]
W&l Andl SR aigl. agyni, digl asell o Adl edla
SAIHT A1D 5 dicd] AHjall senel] HIAS] UIH 691 8, dl
YRI A1/ A1Hcd / 21U wHlololl 243Udl €laidi A ol
uid] dioll seial HIaslofl Hifaslel 218R dendl s
sigl. qail, digl ofl aidall EIdIHI HiddIHI AIAH A& 13]
a8l Hollgf gSH HIZ & da ug oldeatHi [Qula soiad
(ANsuA URRai ol U, SIRUEAR, AlHIoY, SO &1 d
Ul A4S 8. HI2 “UNT &l AHIRI GIY—EIElol] SGI% B”
Ad) Ut [aldeatHi 15U URRAoioll dHIH %33] SIRUEAUR ol
dcdle 2@l def Asdl o@fl. dgHi, olHER ALY
AEIAdall YSIEN WUId Rigai, 2N ¥lal Hiot A Uiot2]
Qs dRAall [Adsdell [Adie oiefl. MU ¥lolofl &g
d1Hall U ol ol A134 AYERIol A1HIoY [&d 418 1S
8. el RifAd sieA Adl gsHaly AHudl guid ([AAy
A19Ad] ud] %33 & § doil uRenA &/ A1HEIRS
[Aasd GuR SIg lsdal uiodll Hif@slell @iet of HA.
AgHi, AH2 YR19le] YERAISel Sdi oflAofl Glicid] U 1
8, [QailEa ¥ale oy s8I AU ailF exfdRd] 8,
qi€le) ol HIfAS/vIdER S oiaRd oell, ulddigle
olld uel Hfds/vider als oiaRd oell, diglell ydiof
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soisl 41 sl yO siueAR HIfds] A1Cia &dd o,
ydin sedl vileldfl gguell 212812 /20122 land GUR HIGS)
&8s &l s2did3d s3) 25 dlel, dicil AHAal] s6i Uld titleo)
siRIEAR. Al ol¥fl, JYRAA UURIA Aseol] sdH — 0u
AMAR ¥Hlot BGU IRSIUEA BUIdI/EciIRl AIA SIRIEIS]Y
GUIRM AT 8, YR AoS oy SISl SHH — 39 AW R
[Adsd 2ol 48RHloll 655 i3 HeEcAYR] 2RY2e] Hiny
AU 8, ¥ Odedara Bhojabhai Ranmalbhai i Gujarat
High 512 1 dicil soio, dl saisial 2ial 52 ysaell o yel
MU ¥Hlololl sG] o [o1ulAA s Y HioY oiefl, ag
A [Rgoll SAHI AdRU eI 2 A4YSd 2134 ¥H]of
oll EG11RI ol SIUEAR &sHI URUIAd sdI AHIH SSS (K21
AUclIRAT B, All,ABYA! AHUIS YYG Holld §SH HIS
SIUEAR SU%/ &SSo] HRAISal ¥33] B, dal HIlGS] &s 243
sicflR [Auie 81a 81 dl A2 sl HIol] ¥32 U 8. K
ANoll S1éall HA, dI€loll dicl AHJU SG% <5 Hlod YR
AU A1 dl el d aNuR ¥Hlol U SIIEAR HIlES]al]
&s A1lcid sl o1€ll, di€loll Ydosl uiId sIAEAR title AllCid
o aldig] dxl &Rl sAAHI A1dd] uiadfl gguellefl gigla
2512 /21U wHlot BU HIMGS] MIH & A5 o], dI€] Ui
sAaH — 37, (AR ele Aoy 5601 A&R0ll ANdd]
HIZ %33 SIRUEA 65 AIlAHd UAA o8], AR &l IHiol]
HO AR ¥ AllGid LA o1l AR SAH — 3¢ 869 S
HotlggsH uel A 119 otefl, gafl, sie &Rl diglell ug
A1 HollggsH AUl § Foll UIYEIRS Ul U2 ¥
GuR uiiotdl &SSof 2@l SWle] YRk, d ARAd YU
AlecuHoll sAH — 1ou d¥l YRId AoS Wy SISl
SIRIEISIU AUl A1 24A2Ad GloiR]. dgHi, Agriculture
produce Market Committee v. Bhandari Dhirubhai
Narshinbhai [2008 (1) GLH 1879] oll YSIEldi
olld.2%R1d &lgsie sdd & ¥ idlslaai exidd] eslsd d
9 Yudl 2y sAT RarRr Aiella Hiofl AR el ueW
YSIEIHT MM AIHT A1dd B §, €14l Y 5 el
¥dIcH SIg Ul eslsd ¥Ndd &ly yel %Al Hel d eslsd
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HIGIS YRAUIHI AHEIE AH AT2IE GUR FRIIUYIHI of 241
Al Yl d eslsa Yrdiell eiol ool s 5 ddl eslsd
AEIAd EAIoHI dY AZ olgl SRERI S EIU] A § £1UI ¥UIC
uld sig Yridl ofell. aclal AsAfla & d 243 du18l A9 Ao
¥Rl &, "Affirmantis est probare.” [ The person who
affirms must prove.| "Affirmanti, non neganti,
incumbit probatio." [ The proof is incumbent upon
the one who affirms, not on the one who denies. |
*el, BuRlsd [Aa1d YRiIdig YRSl €llal 2Avicd] @A eldiail
SIA AYsd HEI ai.q, ofl ¥dIol id:65RHI &Ad], Hal dl.
R, 3, ¥, U, §, ol ¥4Ici oisRHI &Ad] A&l HEI of. 9 ol
¥dict diglell e1dl Ydl esRHi sAdl Al YEI of. ¢ oY
oA Riall [t ofld YA Gioll 5SH SHIA .

:: FINAL ORDER ::
- 1 RAvdl gsa ik -

. diglofl e1d] 218 ol12iyR (RE) SAUIHI 2419 B.

R. 2l YSIEl HI2A USR] dRall Eldlall &5S 243 & ial
7oy AR /213 UgRIA /42814 ol IRId AoS
Yoy SIS, ACYE d¥l AU UURIA wse 1EE3
Yol AoifEia sIRIEISIA AdIfEsIR] A48 SIRUEI YXO
Aoy sijalgl s3] SR, A1 sIE Sl U2ISIRA AR

¥lol BUR eatiel sAlofl § UG 2AvidIal] HYZ] 2A1ud]
a1€fl.

3. €ldiell Rl yasRIA wd cfldlddl. gsH PO
8SHally €Y.

Al §SH AHIRAY dl.AT, HIB—ARE, AA—R0RSG ol AY
yell Aerdani dixll Ac1a1d] N8R sA1HI A1,

diflui: a¥/0¢/0R5S.



RCS.No.17/2024

ysiH: ([ddlsl. (RiI0iE. A, €9)
Agl. RiRd %% - [Gidlsl,
9.%. 01T¥R
21 S201R : Sl R ud (id] 2201



