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« Under Section 118(a) of the Negotiable

Instruments Act, the court is obliged to presume, until

the contrary is proved, that the promisory note was

made for consideration. It is also a settled position

that the initial burden in this regard lies on the

defendant to prove the non-existence of consideration

by bringing on record such facts and circumstances

which would lead the Court to believe the non-

existence of the consideration either by direct evidence

or by preponderance of probabilities showing that the

existence of consideration was improbable, doubtful or

illegal. ...”
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V/S Mohan on 7 May, 2010 Criminal Appeal No. 1020 Of 2010 i
of|J Yol 59 8.
22. Because both section 138 and 139

require that the Court 'shall presume’ the liability of the

drawer of the cheques are drawn, ..., it is obligatory on

the Court to raise this presumption in every case where

the factual basis for the raising of the presumption has

been established. It introduces an exception to the

general rule as to the burden of proof in criminal cases

and shifts the onus on to the accused (...).

Such a presumption is a presumption of

law, as distinguished from a presumption of fact which

describes provisions by which the court may presume a

certain state of affairs. Presumptions are rules of

evidence and do not conflict with the presumption of

innocence, because by the latter all that is meant is that

the prosecution is obliged to prove the case against the

accused beyond reasonable doubt. The obligation on the

prosecution _may be discharged with the help of

presumptions of law or fact unless the accused adduces

evidence showing the reasonable probability of the non-

existence of the presumed fact.
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WA [Aula &lssd alicid offesdiey Risl Gcuool YR
ddl s slssd 3sS Gu GuAId]l Asd oel. 214, Al
13 ARIIA Uldlall S oié1d 2% AU o1€].

AIH, 64 ANdIHi 4419 dl, A1 SIHall ds:A3] As " Funds
Insufficient " ARIUIRA AH10d As sdlwR gyl 921 daul

SREMRMR dRIYSA Wd &Ad 8. Al &lssdddl el
SARAIENA ARIUIal 222Y23] ofiZlAall Hieunell s3] 8. dH ©di

ARIYIA  sARAIEld]  alldlHall SIS wdiol  AHUd] o€
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19 )

ol Hecdofl &S5 A 5 s2NUIElfl Al 284 YsAd uel «1efl.
1 uiRuR ARV HI2 RAYsE] 24191 As g2 YA &ld AHal
AHId] AS HI2A AelHI dSIdd H1ddloll SIRET % %] Ud & &ld
dl, s3RAIElll oZlA HRAI olie ARAUIA si Al SIRUIElA ofl)
As AN &ld, 211 g2l Al 284 Ysdl 241Ul &1, W
d, 8ldall [5A1H1 $AUIEIA As Ud $2c &ldlol] &lSsd o1l
HIR§A vRIlal ¥e11ad] aldl odi ARUIRA 241 sief siRialel
531 ale]l. ¥ dl d U S ¥R~ 8 5, ARl 241 ¢c slef
esicifeaydsoll sig ¢y oiefl wg, wleldledl [AuRrell sui
alle WRdl skl A18 AR edrl w10l Kol 241 ofd
Al A1l 8. 241 6lSsd Adl 241 1A AR Rl &Idal]
Al As sABI€la AN eldiol] slssd 2uxe iRy 8. gofl,
As2of]l SAH—A13¢ YO AER VS SIUEARWII ERI1 § FUIGENR]
U2 AIudiHi A19dl o edl dg dgdial €3] sy ddl sigf
&lssd ARV ed1RI 285 BUR GURd sUIHI A419d o] Hal d
Ad A1 513 Aseoll SAH—13E YAOloll ViofHIola) AIRIU] U2
4RI S UiSol ULl SAIHI A419d o],

84 NdIHi 219 dl, Al s ARIa sIvIEUidll
WRidiofl Acudlal ussRdioll ds [Hlod UR{l¥R sisd

SAH-393 ol [AAY [oideaiali HieuH] HAd] &dl. ug,

ARIIRA %1d ¥ dREINR 2Wld 21 ds nidl 8. d
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19)

1¢)

Ad ARUIRA sAu1E] ediRl A1udidi 2419l ofiZRAall Ul sie
¥diot AU o€l § d Aed] sig asR Gaid] aiefl. ¥efl sidoall
JIEARA AUS ¥ d AHI SRIEARWHI ARIT HI2 AU &ldIg] YAIR
&l &l9lo] 1 AEIAd] Hloid o] U1 &,

AIH, 2 Ased] SdH—A3C oli ViSal HIZ &ldall SAHHI
AR edRl Ad] slgf Wil AU aiefl 5§ ot1efl s3Il
SIRIEA9] SIS AR ofell A Hisldl HIZ AEIAd VI, SIUIE]
edRl ARIIA AU A GisHi ¥HI SAUdI Udl &JAd &ldlgf

d2l d AsS Wd Ydig SRRl " Funds Insufficient " d&

ARl olldlA ANUA &ldio] WRUAR S O, RUR Al
s AR Ad] slssd did] 2151 aiel] § a1l s3NA1El01 S
WR diof]l Qs Bcuoal U S, oflyl AGEIHI s8I dl, A
siHali ARIUl As2oll saH—-13C dli VioHIolg] ViSal SAUIHI
AISSAULT [o1vg0 ¥dl Eviief 61 8. Adl AX2NHI §3UIE]
edRl ARIY] [A3ees Aseoll sEH—A13¢  YXClofl IYodl YRUR
S &ldligf scld & 8.

84 35S BURdl| ofl¥] s Hecddll slssd ANefA dl,
Al siHoll AR Uldlsll UR A1 HEIAAHI Al S+ Ul
& d elssd®fl diss & 2Aal AHoAdl| ciydRl] GllE YRl dRYR
diRe g2y sA1 Glle AEIAAHI 81N &I B Aol AiIs—09 ]

dx{loj [c1deal aligdidi 2H1Ad 8, dH ©di oduIRs siRIdIglHI
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gl 28d alell. oflwl celdi s8lRA dl, ARl eIl
SREI &ldall Al 5 die dydRlloll deiss UIAd] AH1dd] 8,
Al ANNHI AHRIUle]l JRE1RNHT YSIE %182 S8l USRI § SH
A ol1d NI AHA1A A, SIS AX1eNHI AR SAl] siIRjaig]e
gesdl vHdl ¥Rl Kga Uld Uldiel] 1Al sl sijaiele]
Al Aol aslofl vAHIddl 81— IR ARIUlofl AR6E1%3]
yel 54 Al A5 & dd ¥ [seloid UR{1%R sls sad—-3u3(9)
HI sAIAT A1Ad AU Yol AeIdd ARl AReI%3Hi

YsIel %162 s3] AS 8. Be You Ever So High, But The

Law Is Above You. siueidl Gw  sig o9l

AHRIUla cu1dofl ds A1Ud] FgA Hal 241 F12AUIE dal 22 IcHS
P s AudiHl AHdd 8. wg, AR v
s3lol aldlAcid ooz As2oll SHH—A3¢ YXGloll Yol A
doil 8lBuR s Guwlal s3] siRIEISY UlSUial (oivs]y
A1l dl 2flefld clailiddiel] Ucol $2 8. olIHER ARId GIISIE

€¢Il Sharad Jethalal Salva V/S State of Gujarat Cr. Mic.

App. 19862 of 2015 Dt. 14/11/2016 i of|J %o 5Add &.

Para 16 : “if a person accused of an offence and

convicted _as such avoids arrest _and  avoids

imprisonment as sentenced by the criminal court. Such

an _incident only makes the justice delivery system

insignificant and renders justice ineffective. Legal justice

requires that an offender convicted of a crime must suffer
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the imprisonment as otherwise there would be social

anarchy. People would contravene the law with impunity

without any attending punishment for violating the law.

The very foundations of democracy and rule of law

would be shaken and that is the reason why the Courts

strive to treat all persons before the criminal law as

equal. Whether one is rich or poor, whether one is

powerful or powerless, the criminal law is equally

applied to all equally.

Para 17 : “Be you so high, but the law is above you', is

the signature theme of rule of law that loudly and

silently (as well) echoes in the Indian Constitutional

context. The purposes of the Constitutional itself is to

equalise the men (and women) before the law. Equal

protection of laws and equality before the law does not

make any distinction between the Ruler and the ruled

when it comes to enforcing the criminal sanctions. If a

convict with money power as well as political power can

avoid the punishment imposed by the highest Court of

the state, the Court which imposed such punishment

cannot _be a mute spectator or dumb listener to be

soothed by high caliber forensic oratory of the counsel at

the altar of justice. The Court must and ought to take a

serious view of such bizarre incidence: be it one in

million. Of course, the law makers and law enforcers

must willingly assist the Court in angling the convict

avoiding and dodging the law makers, the law enforcers

and the law interpreters (Judges and Courts).

GWIsd YslIeElad dAUIRT Adidi 2419 dl ollHER IARId
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8151 Rl AY WAIMNd Al 2dd 8 5,
ARl Wdiofl 2417 524 A & dofl w10 & AR AR
AUEIAA AH &R WdIdl]l al siRIdIg]l AP dgRUId] 2% 8.
ddall 211Aatl Yi910ll YdiRi 51 YRdl ds 210d eldl dl AR
&I%R 28d o &1y ddl A¥12NHI AHRIUI S20fl sidaigle] vesal 21&4]
1l lgfal Uld uldiofl 2A1Aal1 SAel| sIRIaIB] Giudl guidl S
gldd, AR AR JReI¥]HI vl s U] AS & ol YsIE ULl
18R UL RAUS B,

20) ggi ARl IReI1NRNHI YSIEl ¥18R $AI Gioid (5
Hota Ui sisHi Ui A41Ad K291 dAIRT Adi of A YxCiof]

21U SRUIHT A19d 9.,

Section 353. Judgment

(7) No judgment delivered by any Criminal Court shall
be deemed to be invalid by reason only of the absence
of any party or his pleader on the day or from the place
notified for the delivery thereof, or of any omission to
serve, or defect in serving, on the parties or their
pleaders, or any of them, the notice of such day and
place.

Section 418. Execution of sentence of

imprisonment

(1) Where the accused is sentenced to imprisonment
for life or to imprison for a term in cases other than
those provided for by section 413, the Court passing
the sentence shall forthwith forward a warrant to the
jail or other place in which he is, or is to be, confined,
and, unless the accused is already confined in such jail
or other place, shall forward him to such jail or other
place, with the warrant :

Provided that where the accused is
sentenced to imprisonment till the rising of the Court,
it shall not be necessary to prepare or forward a
warrant to a jail, and the accused may be confined in
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such place as the Court may direct.

(2) Where the accused is not present in Court when he
is sentenced to such imprisonment as is mentioned in
subsection (1), the Court shall issue a warrant for his
arrest for the purpose of forwarding him to the jail or
other place in which he is to be confined; and in such
case, the sentence shall commence on the date of his
arrest.

Gwisd adig duiRl ddl ARMlefl SReIx3Hi
siRjd1gl 1910 9ell IS & a1 YsIEl ¥R UL AS & dd] &lssd
wRe1Ua &Ad] eldigf sclla &R 8.

ALl A1 s1A Gorud Ry AVdl HIvls ql
g2a19%]  WRidIRAloll  JdolicHs  [A2AvRl  d¥l YIS
Aol YERIISol Sl A1 SIHall ARIUIA &ldall S3NUIElSl 241 S1Ha]
asi] As AUd eldisll el d AS dRIYSA Wd Ydl
ARl sAUIEIA 22223 oligld Hisd] aldiofl 240l a 6ilE]R
o] S| &l AR IRl
d dliglReal HHeA3lal s2Nu1Elal daall dell 284 2RIVIA Ysdd
ol &ldiofl &lssd ssloest IAd YuR dl YRR 8. ¥RUR A
&lssdlall visal HIZ2 Ydl ds dHadl ©dl ARG Hiulls
S €2dIA%] WRAdIRA % AUd oief]l dl Al Ase dHeUall
sARAIEloll £2a1A%] i3Nall vofdHIolo] Visol sAUIHI AHRIUIU
[oivs [oidsdl wIidl 8l ol ARl [A3egiall Uldioll 52
sAlRueual 4501 Ad YurR s Asdl &ldig ¥Rl AHidg &l
Fef] A1 Siaoti ARIUIRA 1 As2oll sEH—A3¢ YXGioll Iob

AHIRURA &ldioll HAR WR A1 AHeIdd AA1dd] &l Fe] Hel of. 2
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ol  diot  &sRIcHs  &Adl 2yl siHal AR €]
daNelbeid gogdoe Asedl sAH—A3<¢ HYGlali Yol
SIA dlsAdlel AUYIHI A1 O Adl Yl of.() ol 4o
esRHI ANl Hel ol.(R) A cARIall [Badi oflA Hoiofl
AlUi] 6SH S Q.

—:: AU 5§ H -

S A1 siHoll AR - sgifie AR AleIR , o
ofl. Aal. WA, 4. 20230l sAH—29¢ (R) &7 €
daNelboid gorgioe  Aseoll  sAH-3¢ ol R
dotl Acict dsARUR 821l 0 (RUs)  HRAdl 1€
seofl A%l SHIYYIH] 241D B,

i- dgAHI Al vl §sH SAIHI 1D 8 5, ofl. el AA. .
20230l sAH—3cU(3) 2104 ARIUIA s3RIElA Asoll 28l
4R U2 s3UIElad 31.3,00,000/— (245 3 AR AU
WI) [eai—30 Hi Ysdl diudiell gsH SAUIHI 241D 8. ]
AR gncRefl 280 Ysadiai foga %14 dl, dgf oa(As)
HiAof] 2A1€] Seofl A1 AIaddIofl §SH SAIH] 241 8.

2i— A1 SIA AR 8192 of 8124 ¥ 241 S1Hall AR [A3€€) 241
Jofl USS dIe Y SAlall §SH SUIHI 241D 8,

SR Slall AR of]. 201, 214.214.20230]]

SAH—TSG<¢ ViocdA SIRAI SIF WA 611 d AHA A¥1Hi]
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HYR UG §SH S4IH1 2419 8.

Al sIA ofl. Aol AA.211.20230]]  SHH-TOT U AE2

AHRIU] AR 21 AEIAA AH2I Y YR AR HER YSIElod] S

oiSA Rd al [Aail Y Aflol A1UUI §SH SAUIHI 2419 8.
A1RAY diFlu—2 Hl, HIg—AMUd, 2A1—2025 dli A%

yed] deidadi dill Aeiondl HI2l A8l sa ¥1eR sAIHi

AN
dl.2R—0¥—2025 (a2l sieqian)
HSIH : HISIAI ofle1. 28] fls. 4 ysl. A1,

A.Aal. Ul o

HISIRAI
(%% sls. ¥¥o0a3eR)



