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                                  ::Spcs No.4/2022 ::                                  

:: ORDER BELOW EXH.05 :: 

(1).    Plaintiff have filed the present application u/o. 39 rule 1,2 of

Civil Procedure Code-1908 seeks an injunction against the defendant

to prevent him for selling or transferring the suit land to anyone in

any way. Description  of the suit  properties  are as below;

Sr.

No.

Land

Revenue/City

S Survey No.

Measurement

of land

Place of land Kind of land

1. Revenue

survey 522/1 

 city survey

no.125/A

 

 

96.062 sq,mtr.

250.838sq.mtr

-----------------

---

2700.00Sq.Fe

et

total area 

U/2 and 

102

Modasa

 

 complex  

2. Revenue

survey

No.270

paikee 2 

202.82 sq.mtr plot no.26

Dugarvada, Modasa

non

agriculture

plot 

3. Revenue

Survey

no.270 paikee

2

167.41 Sq.mtr plot no.30

Dugarvada, Modasa

non

agriculture

plot 

4. Revenue

Survey

159.27 Sq.Mtr plot No.31

Dugarvada, Modasa

non

agriculture
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No.270

paikee 2

Plot 

5 Revenue

Survey

No.771/ 2

315.75Sq.Mtr. Plot No.8

Sayra, Modasa

non

agriculture

Plot 

6 Surcvey

No.491/1

14.84Sq.Mtr Shop No.10

Ground Floor

Shukan Arched

Modasa

Commercial

Complex

The plaintiff has stated in his  application that he is a Gynecologist and

holds a degree as D.G.O.(Gynaecology). He completed his studies as a

doctor in 2004. And earlier he was working at Meghraj General Hospital.

Good salary and incentives were available. His father worked in Sanchar

Nigam  Limited  in  the  Government  of  India.Thus  the  plaintiff  was

financially prosperous from the beginning. The plaintiff wanted to build a

dispensary-hospital  for  his  personal  use  and  personal  earnings  after

obtaining his doctor's degree.The plaintiff inquired about purchasing land

for building a dispensary at Modasa. Investigation revealed that the claim

application is to sell the land mentioned in para 1 and the land is owned

by  Shukan  Member  Association  Non-Trading  Corporation,  if  anyone

wants to buy part of the property he has to become a member.And after

paying the amount for the same, the non-trading corporation issues the

allotment letter.The plaintiff paid Rs.7,50,600/- to the association from his

earnings but the property was to be taken in the name of the defendant. So

the plaintiff transferred the amount to the defendant's bank account and

the plaintiff's mother also transferred the amount to the defendant's bank

account and the amount was also transferred from the bank account of the
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person from whom the plaintiff  was  to  receive  the  amount.  Thus,  the

amount  in  the  savings  account  of  the  defendant  Citizens  Cooperative

Bank Meghraj was owned by the plaintiff.Thus, the property mentioned in

para 1 -A  of the plaint was purchased by the plaintiff in the name of the

defendant.So the real owner of the disputed property is the plaintiff but

the letter was issued in the name of the defendant as detailed above.The

property was purchased in the year 2008 from the earnings of the plaintiff

and a letter dated 9/5/2001 was issued in the name of the defendant. Since

the possession of the said property was handed over to the plaintiff on

29/11/2007,  the  plaintiff  is  running  a  hospital  named  Mahalakshmi

Hospital  in  the  suit  property.And he  uses  the  property  for  earning  as

plaintiff doctor and plaintiff also pays property tax.Plaintiff property also

pays business tax and light bill.Thus the owner of the suit property is the

plaintiff.The  defendant  has  no  right  or  share  in  the  suit  property.The

defendant only does housework.The defendant  holds a doctorate degree

from B.H.M.S. But the defendant  did not practice at Modasa as a Doctor

of Homeopathy after obtaining her doctorate degree. A letter was issued

by the Shukan Member Association in the name of the defendant but there

was a discrepancy regarding the registration of the allotment letter and the

date of the letter. The Dy. Collector of Stamp Duty on 9/5/2001 assessed

the arrears  of  stamp duty and penalty amounting to  Rs.3,07,940/-  and

ordered  the  said  amount  to  be  deposited  with  the  Govt.  The  plaintiff

reimbursed the amount of stamp duty and penalty to the Government as

per the order. Such amount is Rs. 3,07,940/- stamp duty and penalty was

transferred by the plaintiff from its Bank of Baroda bank account to the

bank account of the defendant and the defendant and deposited by the

defendant in currency(Chalan)  with the Govt on 1/10/2008.The property

money referred to as 'BCD' in para 1 of the  plaint  has been paid by the
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plaintiff  to the land owners out of the plaintiff's own earnings.And these

properties were purchased by the plaintiff in the name of the defendant

out of  his  own earnings for  his  personal  use.  The plaintiff  is  the sole

owner of the property. The property mentioned in para 1 of the    suit  was

purchased by the plaintiff from the land owner through a registered sale

deed. The sale consideration amount was transferred by the plaintiff from

his account of H.D.F.C to the account of the defendant.The cheques of

which were given by the defendant in the name of the land owner. Thus

the  property  is  in  possession  of  the  plaintiff.Thus  this  property  was

purchased by the plaintiff from his earnings for his own use.

Similarly, the ground floor property mentioned in para 1 "F" of the

plaint  has been purchased by the plaintiff from a sale deed registered on

29/6/2017 in the name of the defendant. For that sale consideration the

plaintiff on 15/6/17 transferred from his bank account of Kotak Bank of

India Modasa to the account of  the defendant Rs.  9,50,000/-  has been

transferred and out of that sale consideration Rs.  4,500,000/-  has been

paid by the defendant.. Thus the property was purchased by the plaintiff

out of his income for his own use and therefore the defendant has no right

or share in the property.

Defendant  evicted  Plaintiff  from Plaintiff's  Apple  City  home on

6/9/2020 without cause and did not allow Plaintiff to enter the home. So

the  plaintiff  himself went to his father's house and kept a rented house.

The defendant took all the documents of the  suit  property in the absence

of the plaintiff  and on 2 October 2020 the defendant left  Modasa and

settled in Ahmedabad.  All the documents of the suit property are in the

possession of the defendant.

The defendant has also filed a maintenance petition.The plaintiff is

about to file a divorce petition against the defendant.The defendant came



                                      5         Spcs No.4/2022    Order Below   Ex.5 

to  Modasa  three  days  ago  and  the  defendant  threatened  to  sell  the

property which the plaintiff had purchased in the name of the defendant.

The  defendant  has  no  right  or  share  in  the  disputed  property.  The

defendant seeks to recover the money by mortgaging such property. The

defendant  has  no  right  to  sell,  mortgage  or  lease  or  gift  the  disputed

property. The present  application  has been filed seeking that none of the

property  in  question  be  transferred  by  the  defendant   in  any  way  to

anyone as it is registered in the revenue records only in the name of the

defendant. The plaintiff has sought an injunction restraining the defendant

from selling, mortgaging or otherwise transferring the disputed property

to anyone.

(2).      The defendant has filed his written statement   at ex.-28 and has

denied  the  contentions  of  the  plaint.   The  defendant  has  stated  in  its

answer that the plaintiff's suit is barred by the  misjoinder of  the parties.

The properties mentioned in para 1 of the plaint belong to the defendant.

The plaintiff had given false confidence and trust to the defendant that the

plaintiff would give quiet and direct possession of the said property when

the  defendant  asked  for  it.  By  saying  that  the  plaintiff  has  taken

possession of this property. It is not true that the amount in the savings

account of the defendant  Nagrik  Bank Meghraj belongs to the plaintiff.

The amount in the defendant's savings account belongs to the defendant.

In  which the  plaintiff  has  nothing to  do.The defendant  transferred  the

amount from his account to Shukan Member Association, the plaintiff did

not.It is not true that the property was purchased out of the earnings of the

plaintiff.The defendant purchased the property by paying the amount from

her  own account.The allotment  letter  of  which has been issued in  the

name of the defendant. The disputed property was given to the plaintiff on

the condition that quiet and actual possession of the property would be
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returned to the defendant on demand.The plaintiff is the husband of the

defendant  and  the  property  has  been  given  to  the  plaintiff  to  run  the

hospital.The plaintiff has breached the trust of the defendant.Plaintiff uses

the property so plaintiff pays taxes and light bills. The defendant herself is

a doctor and has her own income. The plaintiff evicted the defendant from

the house. The defendant  lives in her parents' house as a dependent of her

mother  and  brother.  The  plaintiff  has  not  made  any  accommodation

arrangements  for  the  defendant.  The  plaintiff   has  misrepresented  the

facts. Hence, there is no prima facie evidence or balance of  convenience

in  favor of the plaintiff.  The plaintiff has not suffered any irreparable

injury,  therefore,  the  defendant  has   prayed   for  the  dismissal  of  the

present  application of the plaintiff.

(3).             In rejoinder, the plaintiff  denied the averments of the written

statement of the defendant.

(4).        Plaintiff has produced copy of documentary evidence at Mark

4/1 to 4/11 and 25/1 to 25/7. Plaintiff  has produced copy of light bill,

copy of tax bill, copy of account statement of transfer of money from own

account to defendant's account, copy of registered sale deed of disputed

properties,  copy of  membership and allotment  letter  issued by Shukan

Association in the name of defendant, copy of license granted by Modasa

Municipality to Mahalakshmi Hospital. , copy of Income Tax Department

receipt,  copy of telephone bill  issued by Bharat Sanchar Nigam in the

name of the plaintiff.

(5).   Points for determinations:-

Following points are arises for the determination of the present

application.

1) Whether  the  plaintiff  proves  strong  prima-facie  case  in  his

favor ?
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2) Whether the balance of convince is in the  favor of the plaintiff

?

3) Whether plaintiff has got irreparable injury?

4) What order ?

(6). Findings:-

My finding thereon are as under.

1) In the  partly affirmative

2) In the  partly affirmative

3) In the   partly affirmative

4) As per final order.

-: Reasons for findings :-

Issues No. 1 to 3:-

(7).       Before discussing the merits or the demerits of the case, it is

pertinent to note down the evidence produced by either of the parties.

(8).       By filling the present application, it is averred that plaintiff has

strong prima facie  case in  his  favor,  plaintiff  is  able  to get  successful

result at the stage end of the trial, balance of convenience is also in his

favor  and  therefore,  prays  to  grant  interim  injunction  in  his  favor  as

claimed in the Para-12  of the present application.

  

(9).        It  is  pertain to note that  the power to grant a temporary

injunction  is  in  the  discretion  of  the  court,  This  discretion  however,

should be exercised reasonably, judiciously and on the legal principles.

Injunction should not lightly granted as it adversely affects the other side.

Generally, before granting the injunction, Court must satisfied about the
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following  aspects  namely,  prima-facie  case,  irreparable  injury  and

balance of convenience.

(10).        The first rule is that the plaintiff must make out a prima facie

case in support of the right claimed  by him, Court must be satisfied that

there is a bonafide dispute raised by the plaintiff, there is strong case for

trial which needs investigation.  A prima facie case does not mean a case

proved,  but a case which can be said to be established if the evidence

which is led in support of the same were believed.  While determining

whether a prima-facie case has been made out the relevant consideration

is whether on the evidence  led, it is  possible  to arrive at the conclusion

in question and not whether   that is  only conclusion which could be

arrived at on that evidence. Existence of the prima facie case alone does

not entitled the plaintiff  for a temporary injunction, but the plaintiff must

satisfied the Court that he will suffer irreparable injury if the injunction

as prayed for is not granted  and there is no other remedy open to him by

which  he  can  protect  himself  from  the  consequences  of  apprehended

injury. Third  condition  for  granting  interim injunction  is  that  the

balance of convenience must be in favor of the plaintiff. In other words,

Court  must  be  satisfied  that  the  comparatives  mischief  hardship  or

inconveniences which is likely to be caused to the plaintiff  by refusing

the injunction will be greater than that which is likely to be caused to the

opposite party by granting it. The object of the interlocutory injunction is

to protest the plaintiffs against injury by violation of his right for which

he could not be adequately compensated in damages recoverable in the

action if the uncertainty were resolved in his favor at the trial; but the

plaintiff's  need   for  such  protection  must  be  weighed  against  the

corresponding   need  of  the  defendant  to  be  protected  against  injury
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resulting  from his having been prevented from exercising his own legal

rights  for  which  he  could  not  be  adequately  compensated  under  the

plaintiff's undertaking in damages if the uncertainty were resolved in the

defendant's  favor  at  the  trial.  The  court  must  weigh one  need  against

another and determine where the balance of convenience lies.

(11).         Here in the present case the  Ld.Advcoate Mr.P.A.Upadhyay

for the defendant  has argued that the disputed property is in the name of

the  defendant.  Therefore,  as  per  the  law  of  benami  transactions,  the

person in whose name the property is held has all rights over the property.

Therefore, the present application of the plaintiff cannot be allowed.

 Ld.Advocate   for  the  plaintiff  Mr.G.M.Patel   has  stated  in  his

argument  that  the  defendant  has  clearly  stated  in  the  application  for

maintenance that all the properties have been purchased by her husband in

her name. The defendant herself does nothing. And the defendant has no

income  of  her  own.  Ld.Advocate  Mr.G.M.Patel  for  the  plaintiff   has

further stated in his argument that the plaintiff has invested the property

out of his earnings for his personal use. When a person buys a property in

the name of another person out of his own income for his personal use,

then the provision of benami transaction does not apply to him. Moreover,

proviso (iii) of Section 2(9) (b) of the Benami Property Transactions Act,

1989 states that property purchased by a husband in the name of his wife

or  child cannot  be called a benami transaction.  Therefore,  prima facie

evidence,  balance  of  convenience  and  standard  of  non-pecuniary  loss

being in favor  of  the plaintiff,  the present  application  of  the plaintiff

should be allowed.

(11). A perusal of the record from Mark 4/1 which is the copy of

Criminal  Miscellaneous  Application  2579  of  2021  filed  by  the
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present defendant for maintenance wherein the present defendant has

stated in paragraphs 5 to 12 regarding the property of the present

plaintiff that,”

s5fP VF SFDGF ;FDFJF/F S[ H[VM 5MTFGF jIJ;FIDF\ 36L H ;FZL VFJS
WZFJ[ K[ VG[ H[YL VF SFDGF ;FDFJF/F H[ SM. lD,STM WZFJTF CTF T[DF
VZHNFZ G\P!GF GFD[ 56 lD,STM BZLNTF CTFPJF:TlJSTFDF\  VF SFDGF
VZHNFZ  SM.56  5|SFZGM  jIJ;FI  SZTF  G  CTF  5Z\T]  VFJSJ[ZF
lJEFUG[ wIFGDF\ ZFBL VF SFDGF ;FDFJF/F VZHNFZGF GFD[ V,U V,U
J[5FZ  W\WM  ATFJL  VZHNFZGF  GFD[  VFJSJ[ZFG]  ZL8G"  56  EZTF  CTFP
JF:TJDF\ VF SFDGF VZHNFZ VFJS HFJS ;\A\W[ SM. H CSLST HF6TF G
CTF S[ ;FDFJF/F VZHNFZGF wIFGDF\ ,FJTF 56 G CTFP 

s&fPPPPP;FDFJF/FV[  H[  DCF,1DL  CMl;58,DF\  5MTFG]  NJFBFG]
R,FJ[ K[ T[ NJFBFGFGL HuIF VZHNFZGF GFD[ ,LW[, K[PPPP

s*fPPPPP;FDFJF/FGF NJFBFGFG[ ;\,uG UHFGG D[0LS, :8M;" R,FJJFDF\
VFJ[  K[ H[DF\  VF SFDGF VZHNFZ G\P! G[  EFULNFZ  TZLS[ ZFBJFDF\  VFJ[,
K[PPPPH[GF VFJS HFJS ;\AWGL SM. HF6SFZL VF SFDGF ;FDFJF/F NJFZF
VZHNFZG[ SZJFDF\ VFJTL GYLP

s(fPPPPPPVZHNFZGF GFD[ DM0F;F D]SFD[ V[S %,M8 TYF X]SG VFS["0DF\ N]SFG
VFJ[, K[PPPPVF p5ZF\T VZHNFZGF GFD[ 0]UZJF0FDF\ %,M8 BZLN[, K[P TYF
V[5,  ;L8L4  W]6.  ZM0  p5Z  A\G[GF  GFD[  V[8,[  S[  VZHNFZ  G\P!
VG[  ;FDFJF/FGF  GFD[  A[  %,M8  ,.  DSFG  AGFJ[,  K[PPPPPPPH[  3ZGM
SAHM ;FDFJF/F 5F;[ K[P

s)fPPPPPPVF  p5ZF\T  N[JE]lD  D\U,D]lT"  O,[8  VFJ[,  K[  T[DF\
H[  T[  ;DI[  VZHNFZ  G\AZ  !GF  GFD[  ;FDFJF/F  NJFZF  RFZ  O,[8  ,[JFDF\
VFJ[, K[  H[  5{SLGM V[S O,[8 J[R[, K[  VG[  +6 O,[8 CF,DF\  VZHNFZGF
GFD[ K[ H[GM TDFD JCLJ8 VF VF SFDGF ;FDFJF/F SZ[ K[P

s!_fPPPPPPVF p5ZF\T VF SFDGF VZHNFZGF GFD[ VDNFJFN D]SFD[ A|]S,LG
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8FJZDF\ VMOL; G\AZ !_# TYF !_$ D[PS[XJ V[;M;LV[8GF GFDYL BZLN[,
K[ VG[ H[DF\ VZHNFZ G\P!GM !_@GM EFU ;FDFJF/F NJFZF SZJFDF\ VFJ[,
K[P

s!!fPPPPPPVF  SFDGF  ;FDFJF/F  S[  H[VM  5F;[  V[S  DSFG  S[  H[  A\G[GF
GFD[ K[  T[  VG[ H[GL ,MG 56 VF SFDGF ;FDFJF/F EZ5F. SZTF VFjIF
K[  5Z\T]  K[<,F  S[8,FS  ;DIYL  VZHNFZ  ;FY[  ;FDFJF/G]  JT"G  AN,F.
UI[, K[  VG[  ;FDFJF/F  TT[DGM  .ZFNM  5FZ  5F0JF  T[VMV[  ,MGGF  C%TF
EZJFG] A\W SZ[,PPPP

s!ZfPPPPPPPPVF SFDGF ;FDFJF/F 5F;[ XFD/FHL D]SFD[ CMl:58, K[TYF lC\
DTGUZ D]SFD[  VF.JLV[O  ;[g8ZDF\  56 EFULNFZ  K[PPPPPPPVF p5ZF\T  VF
SFDGF ;FDFJF/F VDNFJFNDF\ ,M UF0"G 5F;[ S[5:8MG lA<0L\UDF\ !!_Z G\
AZGL VMOL; WZFJ[ K[PPPPPPVF p5ZF\T ;FDFJF/FV[ T[DGL 5F;[ GMSZL SZTF
VHI C;D]BEF. 5\0IFGF GFD[ 56 lD,STM BZLN[, K[ VG[ A[GFDL 36L
lD,STM  56  ;FDFJF/F  3ZFJ[  K[P  VF  p5ZF\T  VHI  C;D]BEF.
5\0IF ;FY[ D[0LS, :8MZ TYF ,[AMZ[8ZLDF\ 56 EFULNFZ K[ 5Z\T] VF V\U[GF
N:TFJ[HM ;FDJF/F VDMG[ SIFZ[I DF\UJF KTF\ VF5TF GYL S[ VFJL SM. H
CSLST H6FJTF GYLPcc

(12).     Ld.Advocate  G.M.Patel, Advocate for the plaintiff has submitted

that  when the defendant  has  admitted in  her  pleading that  she has no

earnings and the plaintiff has purchased all the properties in the name of

the defendant,  the doctrine of  "Estoppel"  applies.  .  And the defendant

cannot make a statement contrary to his own previous statement. And the

defendant cannot deny his previous statement made before the court.

Ld.Advocate   for  the  defendant   Mr.  P.  A.  U.  Padhyay has

submitted that the fact that the disputed  property is in the name of

the  defendant   cannot  be  denied  here  either.  And therefore  if  the

defendant  is  deprived of the enjoyment of her  own property,  the

object of justice will not succeed.
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(13). At this stage it is necessary to know the provision of Section

115 of the Indian Evidence Act which is as follows. 

"Section 115 in The Indian Evidence Act, 1872

115. Estoppel.

When  one  person  has,  by  his  declaration,  act  or  omission,
intentionally caused or permitted another person to believe a thing to
be true and to act upon such belief, neither he nor his representative
shall be allowed, in any suit or proceeding between himself and such
person or his representative, to deny the truth of that thing.

Illustration

A intentionally  and  falsely  leads  B  to  believe  that  certain  land
belongs to A and thereby induces B to buy and pay for it.The land
afterwards becomes the property of A, and A seeks to set aside the
sale on the ground that, at the time of the sale, he had no title. He
must not be allowed to prove his want of title."

The  defendant   in  her  maintenance  petition  has  clearly

stated that her husband has purchased the property in her name

i.e.  the  name  of  the  present  respondent.   It  is  fact  that  the

disputed  property are  in the name of the defendant. So whether

such property are  benami transaction is a matter of evidence. So

if either party transfers the property to someone or creates any

charge/mortgage/encumbrance on it, the other party is likely to

suffer loss. And the prima facie evidence is also in favor of both

the parties. In view of my findings on the above points, the plaintiff

as  well  as  the  defendant  have  made  out  a  prima  facie  case,  the

balance  of  assurance  is  also  in  favor  of  the  defendant.  And  the

possibility of irreparable loss is in favor of both the parties, so that in
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the above circumstances, Answer Issue no. 1 to 3 are partly given in

the partly affirmative, and the final order after issue no. 4 is passed in

the interest of justice.

: : O R D E R : :

 The present interim injunction application of the plaintiff of Ex.05

is partly allowed.

 Both the parties to the suit are ordered to maintain status quo till the

final disposal of the disputed property of the suit.

 No Order as to costs.

Signed and pronounced in open Court today on 23..th October 2024.

Date:23/ 10/2024
Place:-Modasa

         (Smt. N. D. Sharma)
          Code No.GJ00555
    Pri. Sr. Civil Judge, Modasa
               Dist. Arvalli
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