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PRYER B, ¥ HelHId Ud AU 4% AR 8.

(v) RER SIA dUIR SR AHAER dRE HelHId Ud olgl Aludl
AU AN B dl ASI1R d3 (4. 2. U112 A siddll 212
AHod Uldlall 2 sal 2YId S & 5, ' He. 418014 d.5.4.31
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(u) e s1A 22l UidlA 22200 asell 2% &Rd ARl duIQ)
Adi, A& HalHid AR Ud ATudiAi 2419 dl s1ell 149
USIRall Jailoll SIA Gudlal s3] A5 dell YalHId diGol URd o
Augr ARl A10d 8.

(s) aldoll 2RDell [oiLld i UBAI ofld. AdRU AHEIAdOII
KHENGARBHAI LAKHABHAI DAMBHALA VERSUS
THE STATE OF GUJARAT, (2024 INSC 285)
GUJARAT ysielai ¢l oaric Miel. dise sar-c<(R) dioid %
AUYdISol SAIHT AH1dd B dal Al deisS lad Adi %33 8. %
oflJ yxol 8.

“ 4. At the outset, it may be noted that Chapter XXXIV of
Cr.P.C deals with the disposal of the property. Section 451
thereof pertains to the order to be passed by the Criminal
Court for custody and disposal of the property produced
before the court pending an inquiry or trial, whereas
Section 452 pertains to the order to be passed for the
disposal or confiscation of the property at the conclusion of
the trial.

Section 451 reads as under: -

“451. Order for custody and disposal of property
pending trial in certain cases.—

When any property is produced before any Criminal Court
during any inquiry or trial, the Court may make such order
as it thinks fit for the proper custody of such property
pending the conclusion of the inquiry or trial, and, if the
property is subject to speedy and natural decay, or if it is
otherwise expedient so to do, the Court may, after
recording such evidence as it thinks necessary, order it to
be sold or otherwise disposed of.

Explanation. —For the purposes of this section, “property”
includes—
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(a) property of any kind or document which is produced
before the Court or which is in its custody;

(b) any property regarding which an offence appears to
have been committed or which appears to have been used
for the commission of any offence.”

5. From the bare reading of the aforesaid provision, it
clearly transpires that when any property is produced
before any criminal court during the course of inquiry or
trial, the Court is required to make such order as it thinks
fit for the proper custody of such property pending the
conclusion of the inquiry or the trial. If the property is
subject to speedy and natural decay, or if it is otherwise
expedient so to do, the Court may after recording such
evidence as it thinks necessary, order it to be sold or
otherwise disposed of. Thus, it is the criminal court,
before whom the property in question is sought to
be produced, would have the jurisdiction and the
power to pass appropriate orders for the proper
custody of such property or for selling or disposing
of such property, having regard to the nature of the
property in question, after recording the evidence in
that regard.

6. In the instant case, the appellant without approaching
the concerned court under Section 451, Cr.P.C, directly
approached the High Court by filing Special Criminal
Application under Article 226/227 of the Constitution of
India, which could not be said to be the proper course of
action for getting the custody of the property i.e. the
vehicle in question in this case. When there is a specific
statutory provision contained in the Cr.P.C. empowering the
criminal court to pass appropriate order for the proper
custody and disposal of the property pending the inquiry or
trial, the appellant could not have invoked the
extraordinary jurisdiction of the High Court under Article
226 of the Constitution of India seeking release of his
vehicle.

7. The respondent State has also raised the
contention that Section 98(2) of the said Act puts an
embargo against release of the vehicle till the final
judgement of the court if the quantity of seized
liquor is more than the prescribed quantity. Since,
such contention is often raised, we deem it necessary to
deal with the provisions contained in Section 98 of the Act
also. Section 98 reads as under: -
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“98. Things liable to confiscation-

(1) Whenever any offence punishable under this Act has
been committed,

(@) any intoxicant, hemp, mhowra flowers, molasses,
materials, still, utensil, implement or apparatus in respect
of which the offence has been committed,

(b) where, in the case of an offence involving illegal
possession, the offender has in his lawful possession any
intoxicant, hemp, mhowra flowers or molasses other than
those in respect of which an offence under this Act has
been committed, the entire stock of such intoxicant, hemp,
mhowra flowers, or molasses,

(c) where, in the case of an offence of illegal import, export
or transport, the offender has attempted to import, export
or transport any intoxicant, hemp, mhowra flowers or
molasses, in contravention of the provisions of this Act,
rule, regulation or order or in breach of a condition of a
licence, permit, pass or

authorization, the whole quantity of such intoxicant, hemp,
mhowra flowers or molasses which he has attempted to
import, export or transport,

(d) where, in the case of an offence of illegal sale, the
offender has in his lawful possession any intoxicant, hemp,
mhowra flowers or molasses other than that in respect of
which an offence has been committed, the whole of such
other intoxicant, hemp, mhowra flowers or molasses, shall
be confiscated by the order of the Court.

(2) Any receptacle, package or covering in which any of
the articles liable to confiscation under sub-section (1) is
found and the other contents of such receptacle, package
or covering and the animals, carts, vessels or other
conveyances used in, carrying any such article shall
likewise be liable to confiscation by the order of the Court.
[ but it shall not be released on bond or surety till the final
judgement of the Court where the quantity of the seized
liquor is exceeding the quantity as may be prescribed by
the rules.]”

8. Sub-section (1) of Section 98 deals with the articles
liable to confiscation, whenever any offence punishable
under the Act has been committed. However, sub-section
(2) of Section 98 is in two parts. The first part upto the
conjunctive word “but”, states about the confiscation of
the articles like receptacle, package or covering and about
the confiscation of the animals, carts, vessels or any other
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conveyances used in carrying any such article, and the
second part starting with the conjunctive word “but” is
perceived to be an embargo against release of the
conveyance used for carrying the article liable to be
confiscated if the quantity of the seized liquor carried in
such conveyance is more than the prescribed quantity, till
the final judgment of the court. It may be noted that the
second part of subsection (2) of Section 98 was
incorporated by the Gujarat Act 29 of 2011. However, in
our opinion, this incorporation of the second part by
amendment in 2011 is not very happily worded, and
therefore, it is seen as an embargo.

9. When the conjunction “but” is used in a provision, after
the punctuation mark “comma”, it is deemed that such
conjunction is used to carve out an exception or proviso to
the main provision. Meaning thereby, when the entire
provision is divided into two parts by using the punctuation
mark “comma” followed by the conjunctive word “but”, the
second part is required to be construed as an exception or
proviso to the first part. However, so far as sub-section (2)
of Section 98 is concerned though it is in two parts
connected with the conjunctive word “but”, there is hardly
any co-relation between the first part and the second part
thereof. It is difficult to comprehend the second part of
sub-section (2) as an exception or proviso to the first part
thereof. Since it is not happily worded, applying the
doctrine of harmonious construction, we will have to
harmonise the provisions contained therein with the
other provisions of the Act and with the provisions
contained in the Cr.P.C.

10. It is pertinent to note that the words “confiscation” or
“seizure” are not defined either in the said Act or in the
Cr.P.C. As per the Black's Law Dictionary in the 11th
Edition, the word “confiscation” means seizure of property
for the public treasury or seizure of property by actual or
supposed authority, and the word “seizure” means an act
or an instance of taking possession of a person or property
by legal right or process. Having regard to the said
meanings, it is clear that “seizure” would be a preliminary
step that would lead to confiscation of an article seized.
The power to seize an article may be exercised by the
statutory authorities like police personnel, prohibition
officers, revenue authorities etc. in accordance with the
concerned Statutes, whereas the power of confiscation is
normally exercised by the jurisdictional Courts in
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accordance with the provisions of the concerned Statutes.

11. Coming back to the Gujarat Prohibition Act, provisions
with regard to the articles liable to be confiscated and the
powers of the court to confiscate such articles have been
incorporated in Section 98, whereas the powers of the
authorised Prohibition Officer or police officer to arrest the
offender and seize the contraband articles are contained in
Section 123, followed by other provisions with regard to
the procedure to be followed after the seizure of the
articles as contained in Section 132 of the said act.

12. Section 132 reads as under : -

“132. Article seized - [When anything has been seized,
under the provisions of this Act by a Prohibition Officer
exercising powers under section 129 or by an Officer in-
charge of a Police Station], or has been sent to him in
accordance with the provisions of this Act, such officer,
after such inquiry as may be deemed necessary,—

(a) if it appears that such thing is required as
evidence in the case of any person arrested, shall
forward it to the Magistrate to whom such person is
forwarded or for his appearance before whom bail
has been taken,

(b) if it appears that such thing is liable to confiscation but
is not required as evidence as aforesaid, shall send it with
a full report of the particulars of seizure to the Collector,

(c) if no offence appears to have been committed shall
return it to the person from whose possession it was
taken.”

13. As could be seen from the bare reading of Section 132,
the authorised Prohibition Officer or the officer in charge of
Police Station may after such inquiry as may be necessary
either (a) forward the article seized to the
jurisdictional Magistrate where the person arrested
is forwarded, if it appears to him that such seized
article is required as an evidence; or (b) send the
seized article to the collector with the full report, if it
appears to him that such seized article is liable to
confiscation but is not required as an evidence; or (c)
return such seized article to the person from whose
possession it was taken, if no offence appears to have
been committed.

14. Thus, on the conjoint reading of the provisions
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contained in Section 98 and 132 of the said Act and of
Section 451 Cr.PC, it is discernible that all these provisions
operate in different fields. Section 98 deals with the
Confiscation of the Articles whenever any offence
punishable under the Act has been committed. The second
part of sub-section (2) thereof would come into play when
the Prohibition Officer or Police Officer sends the seized
article liable to be confiscated but not required as an
evidence, to the Collector as per Clause (b) of Section 132.
However, Section 451 of the Cr.P.C. would come into
play when the article property seized during the
course of inquiry or investigation is produced before
the jurisdictional Court as per Clause (a) of Section
132 and the Court is called upon to pass appropriate
orders for the proper custody of such
article/property pending the conclusion of the
inquiry or the trial.

15. So far as the facts of this case are concerned, the
vehicle in question appears to have been seized as it was
allegedly carrying a huge quantity of liquor exceeding the
prescribed quantity. However, there is nothing on record to
suggest as to whether the said vehicle was sought to be
produced before the concerned court so as to invoke
Section 451 of Cr.P.C or whether such vehicle was
forwarded by the police officer to the concerned Magistrate
as contemplated in Clause (a) of Section 132 of the said
Act. In absence of any such factual material placed on
record, it is difficult to release the vehicle in question in
favour of the appellant.

16. It is true that when the property/vehicle is seized
during the course of investigation and the same s
produced before the concerned Criminal Court, it is
incumbent on the part of the concerned Court to pass
appropriate orders for keeping the vehicle in proper
custody pending the trial. It is also true that as held by
this Court in the case of Sunderbhai Ambalal Desai
vs. State of Gujaratl, it is of no use to keep the
seized vehicles at the police stations for a long
period and it is for the magistrate to pass
appropriate orders for the proper custody of the
said such vehicles during the pendency of the trial.
However, as observed earlier, the appellant without
approaching the concerned criminal court under Section
451 of the Cr.P.C seeking custody of the vehicle in
question, directly approached the High Court by filing
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Special Criminal Application under Article 226/227 of the
Constitution of India, which was not the proper course as
adopted by the appellant.”

(9) 2H1H, Gusd YSIEIHI olld. AdRU Aeidd Ul Iid Mlel.
As2ofl sAH—c<(R) 243 AAY AYdISal S B §, Aal—20990l
AURI YO SHH— €< Hi ¥ ASeS UIgall AHIdRI sUIHT AH1dd
d A2y 34 Acecig sAH A19d ael. ¥ dal uldoiy a3
AdIAHI A1dd 8. qgai ollH. AdRU AEIAd AY YLl AHUHISol
RA B 5 AIH, YUR SHH— ca(z) oll AscS UIS ACEHI A19Y
Ad ACEGIG SAUIHT AIAM of Bl RIR SHH—C<(R) 218 IY¥RId
M1El. Aseall SIREIAT AHIAR 2o o1digf ol ]2 1A,
AHi A ol 18 diRflal, sad-c¢(R) g 2R {d
AHel2al $dlgf AU SAUIHI 2130 D. YHi, olld. AJRY
eI A€ YSIEIoll YIS of. 92 i ¢l AId Mgl Asef]
sad—a3 del AlRARULAL o sax-wua ciod yel AY
AHUISol S & 5, ¢l Iyxic Miel. Aseoll saH—13(A) yxo
A(Bsa Mgleflaiel 21514 21edl U1 2220ail 21514 o1
ol lRAIA 1o Zosd i3] SUT Gl ¥ HIE[SH SUX SAIHT 1AM B
d 21Elsdal Adl egHA RIUAI AV HIsEdlol & § ¥
Nweze A2 HATA usSld 2%y sl 21Ad B1” A I
AHIE[sdofl Ypar quid ¥322u1d &l. 214, AlAR.JLRA. saa-
TUL Ad] AHY AHHAH] 19 § FAR SAH—13(A) Yo
gosdRF § AUt €RAlel UIUElal s61¥ Adidi A1 &l Al
egHd eRIddl A2 A2 Y sl AH1d el el il
ANHI 501% sAIH]T 241Ad AIE[sd /UuElofl s2s] Alual
oicid gosdiF] § 2RI UoSlal &l 2ial d Yol &R i Yl
GRAA1loll A12Y g5 57 25 B.

(¢) aydi olid. AdRY eIdd Ag Yol 519d & 5 ¢l o1 Mgl
As2all SAH-C<(R) ol ASS UIE YR ¥ AUHAHI A1 5 IR
¢l id viel. As2dll san—a32(oll) ot uldoi@a 2xEsi]
5 UldlRA AABsIRA o gdl U AIE[sE S6IY 5d 6™ Aal d
AIZTsdoll YRAdI ]S %32 of &l al d 43ell sASLRA Ule
S &I, A SIA d.S.AHAAER Y S AH[AUI €lal Adi dH
A2l 285 il Adi Ad] s1g &slsd S GUR 211Ad aefl 5 ¢
vlgl. Jarid Aseddl san-a3(cll) Yool sig siRiqigl
d.S.2. SA 81} 3 S}lall 8l Fe], 1 A2NHI d.5. AUHAER
SRI SUY 411 A19d HalHId digoldl 815Ul Hivid ¢ IRiId
ulel. visedll san—-c<(R) ofl oIt o5 aig] A Aofl eI
GlHUG] HlolY 8. 2414, &d 618 GURall 5oll did sUIHi 2419d]
&ldall HRYER % digaiofl HidlRll SA & A digaial dUIA ERlol
SOI¥ SJAIHI A1Ad ® dal Acitdld A2 Aed 5, Al
AHEIAA AHY HalHId UIddlHi YRIRAg YIS Ha YddliHld]
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[Qa1d 0% s 196 B.agHi BURSA ¥RIAH alld. AURY
UEIAdall YSIEloll RAIS 6l.95 Hi olid. A4RU AEIAdoal
Aedld dotidid A1 (A, 222 g ANUd, (2002) 10
221120, Ulal 6i.2¢3 GuU URILY YsIEla 35 §3] Y A
8 5, dUlH ERlol SEX SAIHI AH19d disoial U1 222101
dioll AHA sl Audifl sy sRIEl adioll oefl. ¥l A2
Uoslol 2luE €3lal digolal]l U210l $225] Aludiall Ao
8sH s3] A5 B.A1H, 1 SIA 2SS €lal A AIAd] HRDH]
FRIAE YglHId igotoll 412,20, ofs AdIHi 219 dl glciol]
PRYER ol ¥RIY AT B, AIH, DA ¥RIAA dI&oiof]
SH% ANUY] BIH0! | HRYEIR ESSER @qlcg HIgAs doiss e
AHIA B ol WRYER AU ol slgoil sAgH olefl. gy
RDHI ¥RINAA HalHIA dlgel dg AHY UIHIA 220t US)
28418l G2IS] %1 Aol gfseUlol AR A FRIE A1 B. Ay, 1
IER)) oﬂ?]oﬂjsa GA3AI0NIofl §SH B ol AN GEAR dl A
gswlézsle ASAU| RBA 8. AIH, oflH. AMH Sleall YeadId
AIdId EAIE (. 2222 1§ ﬂ‘XQId(GUﬂSd) YSIEl U1V
Adi, sIRIEIHI WAINd s2d RiLtid Yol Yeid doil ViRl Aal
A1RAI HI[ASA 2d1al A1¢lal ¥33] llos defal du2mINI6] 5229
2434 Ud ATudIAi A419d) ool &g ¥NUIR dY oiHUB] Hlig]
©. GuAsd adld &slsdl Liad | HEIHIAE digol &ldall
RYERA 2ARdlal A1lal dudAIAIef] s2251A ATUUIl A1 ol
igofl ¥l Aldg elef, oduRiall [saHi oflA yxolofl gsH
SAIHI 2419 B.

—.8S84d -

(1) 2R%¥eRol 2R oflAofl RIS 21l ""iAA:HYR" SAIHI
A1 B,

() 2R¥eR YelHid uiddloll ([SHdeil €1&] 8ot ALLR slol
dedl o 28Hell wd yYus] Acitlla UIdIH 22<ctoll YUIHER
A0S AHel 2%y sTell YalHId digol 8los| clgs Jail 2. di.
9.%.—39-2.8l.-Uos¥, IS o.-ME4JCI4EFSG254298,
al WoYol ol.—)JCI4EG3437994 3 ¥ Zl2lg Ul.22.9[.2.01.—
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199<¢0a350wou /2025, Mel. As2dl sax-su(J)(])
HYGlall S1A S6I¥ SAAA B, d dU2A10Iof] $2251A 5ol AH1V1F]
Ysielal Aitflol RYERS U AlUdloll §SH S 1Hi 441D B.

A2dl -

(1) VRYER HeIHIA digol olIHER SIS ¥AUT Vol ¥AR SRAHIA RUR
ol Ui Y SVlg] WR.

(R) YER HelHld digoiofl el Adl Al deil A3UHI SIS
5812 54 ok

(3) €@ HeIHId digotoll GURANA 31l 211 Yalifbat ScAHI S
ol 1ol ¥l A€ HelHId dlgat i 318l E13ail YobIHi GUA
2121 ] A€W U180l ASIR VIEAT SAUIHI 4192,

(v) Helid digal SAall A1V (eisid Jdl sigal duer, ofRl §
oi2fl2t 21Uy ailE 5 sigyel 3a doleld s aiel.

(U) =1 gs¥oll s aisd Aci(Ed 2A1R.2].241. sA2al Hisadl.

(5) &SH AgAR YelHId digsl UWd Aud] guid ¥disierR WdlH
AlBsIAA A€ HelHId digoiall oloi eVl d dall AR
cdRgoll SI212A15A AYERG Ui Usidl gsH gAR HelHld
Ud ATudl 243lgf [Aa1ddIRef U alid] S 2R¥ER 2AlauiRI6l]
uia?] 531 dofl HIfAs] 243 v dHal viad] sAT oliE ¥ Ud
Alug ol deil [AardadiRell Uie 243efl sléal digol Alail
[Eoi— au Hi sRdl,

(©) d.s&nRA AeEE Yeid  digad olsdl  gud
WRFER/ARNIGIRAA A€E YelHld digal Adiad] quid
Hi2R [Cesd As2, 1€ ¢ oA S dJoll SE @1, dl YeIHId
d1gel 81Sdl UsdI d HY¥Giall il AGiGial] A1 A sRfalg] s2d]

Aal d clicidal) IS 21Adl] sAFa 4.

GUASd Rcllg] PRFER YAULR Uidal §dlgf BRI, Hal
d Usl siguer 2Rdoll edl &dell 241 gsH AU 28 A
2ARIIRN Aol AUl SIR AHAER 5 A[E5a UIdRe A(BSIRRA
dail dicsIGis sui% ddlall 281.
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