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U;k;ky;&izFke vij ftyk ,oa l= U;k;k/kh'k] y[kheiqj&[khjhA
   vfxze tekur izkFkZuk i= la[;k 100 lu~ 2022
   dEI;wVj iathdj.k la[;k 2379 lu~ 2022
    CNR No. UPLP 01005055 2022

1&fxfjtk n;ky jkuk vk;q yxHkx 42 o"kZ iq= dU/kbZ;kyky fuoklh xzke cysjk]
Fkkuk pUnu pkSdh iks0 [kqlfd;k] ftyk [khjhA ¼'kk[kk izcU/kd ftyk lgdkjh
cSad 'kk[kk frdqfu;k] Fkkuk frdqfu;k] ftyk [khjh½A

2&'kksfHkr oekZ  vk;q  yxHkx 36 o"kZ  iq= lqjs'k  dqekj fuoklh xzke lsykiqj]
Fkkuk&ek/koxat] ftyk gjnksbZA  ¼dSf'k;j ftyk lgdkjh cSad 'kk[kk frdqfu;k]
Fkkuk frdqfu;k] ftyk [khjh½A

          ---------------vkosnd@vfHk;qDrx.kA
                       cuke
m0iz0jkT;                                    -------------------------- vfHk;ksxhA

eq0vi0la0&05@2022
/kkjk&419]  420]  467]  468]  471]  
409 Hkk0na0la0
Fkkuk&frdksfu;ka
ftyk&y[kheiqj&[khjhA

10@08@2022
izkFkhZ@vfHk;qDrx.k fxjtkn;ky jkuk ,oa 'kksfHkr oekZ  dh rjQ

ls Fkkuk&frdksfu;ka+] ftyk&y[kheiqj [khjh ds eq0vi0la0&05@2022] /kkjk&419]
420] 467] 468] 471] 409 Hkk0na0la0  esa  mijksDr vfxze tekur izkFkZuk&i=]
vfxze tekur ij fjgk fd;s tkus gsrq izLrqr fd;k x;k gSA

eSaus  izkFkhZ@vfHk;qDrx.k ds fo}ku vf/koDrk ,oa fo}ku lgk;d
ftyk 'kkldh; vf/koDrk ¼QkStnkjh½ ds rdksZa dks lquk rFkk izi=ksa dk voyksdu
fd;kA

la{ksi esa  vfHk;kstu dFkkud bl izdkj gS fd okfnuh eqdnek
eksfguh }kjk U;k;ky; ds le{k izLrqr izkFkZuk i= va0/kkjk&156¼3½ na0iz0la0 ij
U;k;ky; }kjk ikfjr vkns'k ds vuqikyu esa  Fkkuk&fu?kklu] ftyk [khjh  esa
mijksDr eqdnek vfHk;qDrx.k izcU/kd&eSustj] ftyk lgdkjh cSad] frdksfu;ka]
[khjh] dsUnz izHkkj o gS.Mfyax Bsdsnkj] o QthZ [kkrk [kksydj /ku fudkyus okys
vKkr yksxksa  ds fo:} iathdr̀ fd;k x;kA izkFkZuk i=  156¼3½ na0iz0la0 esa
okfnuh }kjk vfHkdfFkr fd;k fd okfnuh xzke xkSfj;k Fkkuk fu?Kklu ftyk
[khjh dh fuoklh gSA okfnuh dk ifr etnwjh is'kk gSA okfnuh fnukad 04-11-
2021 dks  jk'ku ysus ljdkjh nqdku ij x;h rc okfnuh dks dksVsnkj }kjk
crk;k x;k fd rqEgkjk jk'ku dkMZ fujLr gks x;k gS] D;ksafd rqeus ljdkj dks
yk[kksa :i;s dk xsgw o /kku cspk gsA okfnuh y[kheiqj vk;h tkudkjh ij irk
pyk  fd  okfnuh  dk  QthZ  [kkrk  ftyk  lgdkjh  cSad  frdksfu;k  esa  cSad
deZpkfj;ksa rFkk xsagw o /kku ds ljdkjh Bsds ysus okys Bsdsnkjksa rFkk deZpkfj;ksa
ds ek/;e ls okfnuh dk vk/kkj dkMZ o QthZ QksVks gLrk{kj yxkdj cSad esa
[kkrk [kksydj psd cqd tkjh djk;h x;h rFkk [kkrk esa QthZ eksckby uEcj
vafdr fd;s x;s lEiw.kZ fjdkMZ cSad esa miyC/k gSA okfnuh cSad x;h tgka mlds
cSad LVsVesaV fn;k x;kA okfnuh us vius dkxt xkao ds dksVsnkj ds vykok
dHkh fdlh dks ugha fn;sA ftyk lgdkjh cSad] frdksfu;k ds deZpkfj;ksa rFkk
/kk|kUu deZpkfj;ksa  rFkk [kk|kUu ekfQ;k] dsUnz izHkkjh dz; dsUnz o gS.Mfyax
Bsdsnkjksa us dgha ls dkxt dh O;oLFkk djds okfnuh dk QthZ [kkrk [kqyokdj
okfnuh ls /kks[kk /kM+h dh gS rFkk ljdkjh /ku dk xcu fd;k gSA okfnuh dk
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jk'ku dkMZ fujLr u gksrk rks okfnuh dks dHkh bl /kks[kk/kM=h dh tkudkjh u
gksrhA QthZckM+k yxHkx 3 o"kksZa  ls fd;k tk jgk gSA dbZ yksx Hkwfeghu gS]
mudks xsgwa o /kku fodzsrk fdlku fn[kkdj djksM+ksa :i;ksa dk xcu fd;k x;k
gsA okfnuh us dHkh ljdkj dks u rks xsagw /kku cspk vkSj u gh bldk :i;k
izkIr fd;kA okfnuh ds uke ls [qky QthZ [kkrs esa  vc rd eq0&15]24]824-
88@&:0  tkylktks  cSad  deZpkfj;ksa  o  [kk|kUu  foHkkx  ds  gS.Mfyax
Bsdsnkjksa }kjk fudky fy;s x;sA 
 izkFkhZ@vfHk;qDrx.k ds  fo}ku  vf/koDrk  }kjk  vfxze  tekur
izkFkZuk i= ,oa 'kiFk&i= rFkk vU; izi=kssa dks lUnfHkZr djrs gq, ;g dgk x;k
gS  fd izkFkhZ@vfHk;qDrx.k  dk  ;g  vfxze  tekur  izkFkZuk&i=  izFke  gSA
izkFkhZ@vfHk;qDrx.k  dk vU; dksbZ  vfxze  tekur izkFkZuk  i= ekuuh; mPp
U;k;ky;  esa  fopkjk/khu  ugh  gS  vkSj  u  gh  fujLr  fd;k  x;k  gSA
izkFkhZ@vfHk;qDrx.k us dksbZ vijk/k ugha fd;k gS] yxk;k x;k vkjksi loZFkk >awB
gSA mijksDr eqdnek iqfyl }kjk jaft'ku QthZ rF;ksa ij vk/kkfjr ntZ fd;k
x;k  gSA  izFke  lwpuk  fjiksVZ  jk;  e'kfojk  djds  ntZ  djk;h  x;h  gSA
vfHk;qDrx.k ds ikl ls eqdnes ls lacaf/kr dksbZ cjkenxh ugha gq;h gSA ?kVuk
dk turk dk dksbZ lk{kh ugha gSA izkFkhZ@vfHk;qDrx.k vkijkf/kd izo`fRr ds ugha
gSA izkFkhZ@vfHk;qDrx.k dks iqfyl ryk'k dj jgh gSA izkFkhZ@vfHk;qDrx.k viuh
tekur nsus dks rS;kj gaSA vr%  izkFkhZ@vfHk;qDrx.k  dks nkSjku eqdnek vfxze
tekur ij fjgk djus dh d`ik dh tk;A 

fo}ku  lgk;d ftyk 'kkldh; vf/koDrk QkStnkjh  }kjk dgk
x;k fd nkSjku foospuk ekeys esa vk;s lk{; ds vk/kkj ij vfHk;qDrx.k dk uke
izdk'k esa vk;k gSA vfHk;qDrx.k dfFkr cSad ds 'kk[kk izcU/kd ,oa dSf'k;j gS]
ftl cSad esa dfFkr cpr [kkrk dks QthZ gLrk{kj cukdj [kksys tkus dk dFku
fd;k x;k gSA vr% izkFkhZ@vfHk;qDrx.k dk vfxze tekur izkFkZuk i= [kkfjt
djus dh d`ik dh tk;sA  

naM izfdz;k lafgrk ¼mRrj izns’k la'kks/ku½ vf/kfu;e 2018 ds }kjk
/kkjk&438 naM izfdz;k lafgrk ftls mRrj izns'k 'kklu ds uksfVfQds'ku la[;k
1058@79&fo&1&19&1¼d½  20&2018] y[kuÅ fnukad 06 twu 2019 ds }kjk
tksM+k x;k gS] esa fofgr izko/kku fuEu izdkj gS%

“438.  Direction  for  grant  of  bail  to  person
apprehending arrest.-(1) Where any person has reason to believe
that he may be arrested on accusation of having committed a non-
bailable offence, he may apply to the High Court or the Court of
Session for a direction under this section that in the event of such
arrest he shall be released on bail; and that Court may, after taking
into consideration, inter alia, the following factors, namely:-

(i) the nature and gravity of the accusation;
(ii) the antecedents of the applicant including the fact as to

whether he has previously undergone imprisonment on conviction
by a court in respect of any cognizable offence;

(iii) where the accusation has been made with the object
of humiliating the applicant by having him so arrested;

either  reject  the  application  forthwith  or  issue  an
interim order for the grant of anticipatory bail:

xxx  xxx  xxx
xxx  xxx  xxx
xxx  xxx  xxx
xxx  xxx  xxx
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xxx  xxx  xxx
(6) Provisions of this section shall not be application:-
(a) to the offences arising out of-

   (i) the Unlawful activities (Prevention) act, 1967;
   (ii) the Narcotic Drugs and Psychotropic

Substances Act 1985;
   (iii) the Official Secret act, 1923;
  (iv) the Uttar Pradesh Gangsters and Anti-Social 
         activities (Prevention) Act, 1986.

(b) in the offences, in which death sentence can be 
awarded.

xxx  xxx  xxx”
ekuuh; mPpre U;k;ky; }kjk t; izdk'k falg cuke LVsV vkQ

fcgkj ,0vkbZ0vkj0 2012 lqizhe dksVZ 1676 ds iSjkxzkQ la[;k&13] 14] 15] 18
o 21 esa fuEu fof/k izfrikfnr dh x;h gS%

“13.  There is  no substantial  difference between Section
438 and 439 Cr.P.C. so far as appreciation of the case as to whether
or  not  a  bail  is  to  be  granted,  is  concerned.  How-ever,  neither
anticipatory bail nor regular bail can be granted as a matter of rule.
The  anticipatory  bail  being  an  extraordinary  privilege  should  be
granted only in exception cases.  The judicial discretion conferred
upon the court has to be properly exercised after proper application
of mind to decide whether it is a fit case for grant of anticipatory
bail.

14. In State of M.P. and another v. Ram Krishna Balothia
and another, AIR 1995 SC 1198, this Court considered the nature of
the right of anticipatory bail and observed as under:

“We find it difficult to accept the contention that Section
438 of the Code of Criminal Procedure is an integral part of Article
21. In the first place, there was not provision similar to Section 438
in the old Criminal Procedure Code... Also anticipatory bail cannot
be granted as  a  matter  of  right.  It  is  essentially  a  statutory right
conferred  long after  the  coming into  force  of  the  Constitution.  I
cannot be considered as an essential ingredient of Article 21 of the
Constitution. And its non-application to a certain special category of
offences cannot be considered as violative of Article 21.”

15. While deciding the aforesaid cases, this Court referred
to  the  41st  Report  of  the  Indian  Law  Commission  dated  24  th

September, 1969 recommending the introduction of a provision for
grant of anticipatory bail wherein it has been observed that “power
to grant  anticipatory bail  should be exercised in very exceptional
cases.”

18. Parameters for grant of anticipatory bail in a serious
offence are required to be satisfied and further while granting such
relief, the Court must record the reasons therefore. Anticipatory bail
can be granted only in exception circumstances where the court is
prima facie of the view that the applicant has falsely been enroped in
the crime and would not misuse his liberty. (See: D.K. Ganesh Babu
v. P.Ti. Manokaran and another vs. Mohd. Sajid Husain Mohd. S.
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Hjusain and others, (2008) 1 SCC 213; and Union of India v. Padam
Narain Aggarwal and others, (2008) 13 SCC 305).

21. The court may not exercise its discretion in derogation
of established principles of law, rather it has to be in strict adherence
to them. Discretion has to be guided by law; duly governed by rule
and cannot be arbitrary, fanciful or vague. The court must not yield
to  spasmodic  sentiment  to  unregulated  benevolence.  The  order
dehors  the grounds provided in  Section 438 Cr.P.C.  itself  suffers
from non-application of mind and therefore, cannot be sustained in
the eyes of law.

(Emphasis supplied)

okfnuh eqdnek us vius c;ku va0/kkjk&161 na0iz0la0 esa dgk fd
vfHk;qDr ds ikl vk/kkj dkMZ o QksVks jk'ku dkMZ lgh djus ds fy;s fn;ks x;s
Fks] ftlus misUnz dqekj feJk izHkkjh ljdkjh dz; dsUnz frdqfu;ka ls feydj vk/
kkj dkMZ o QksVks dk csbZekuh ls ljdkjh laifRr gM+ius ds fy;s ftyk lgdkjh
cSad frdqqfu;k ds 'kk[kk izcU/kd fxjtkn;ky jk.kk o dSf'k;j 'kksfHkr oekZ dks
nsdj lkaB xkaB djds QthZ [kkrs [kqyok fy;s x;s vkSj [kkrksa dk mi;ksx dz;
dsUnz ij fodzhr /kku o xsgwa dk iSlk fudkyus ds fy;s fd;k x;kA ftl dkj.k
okfnuh ds jk'ku dkMZ dks vik= dj fujLr dj fn;k x;kA okfnuh dks mDr
ekeys dh tkudkjh rc gq;h tc os jk'ku ysus jk'ku dh nqdku ij x;hA
vfHk;qDr fxjtkn;ky jkuk lgdkjh cSad 'kk[kk frdksfu;ka dk 'kk[kk izcU/kd gS
rFkk  vfHk;qDr  'kksfHkr  oekZ  lgdkjh  cSad  'kk[kk  frdksfu;ka  dk  dSf'k;j  gSA
vfHk;qDrx.k dk uke nkSjku foospuk izdk'k esa vk;k gSA ekeys esa vHkh foospuk
izpfyr gSA ekeyk vfr xEHkhj izd`fr dk gSA foospd }kjk lk{; ladfyr fd;k
tk jgk gSA izkFkhZ@vfHk;qDrx.k ij vkjksfir tqeZ dh izd`fr] ekeys dh xaHkhjrk
vkSj ekeys ds leLr rF;ksa ,oa ifjfLFkfr;ksa ,oa ekuuh; mPp U;k;ky; }kjk
izfrikfnr mijksDr fof/k O;oLFkkvksa esa fn;s x;s funsZ'kksa dks ns[krs gq, esjh jk; esa
izkFkhZ@vfHk;qDrx.k dk vfxze tekur izkFkZuk i= [kkfjt fd;s tkus ;ksX; gSA 

          vkns'k
izkFkhZ@vfHk;qDrx.k fxjtkn;ky jkuk ,oa 'kksfHkr oekZ }kjk izLrqr

vfxze tekur izkFkZuk&i= fujLr fd;k tkrk gSA

 
                                            ¼jkesUnz dqekj½

     izHkkjh izFke vij ftyk ,oa l= U;k;k/kh'k]
fnukad% 10&08&2022                          y[kheiqj&[khjhA 

  ts0vks0dksM&;w0ih0 5996


