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::RCS No0.87/2008::

::Order below Ex.197
Application of the plaintiff for stay of the suit::

(1).The plaintiff has mainly stated in his application Ex.197 that the
issue raised by this Court is that the defendants Nos. 4,6,8 are not
farmers and are not entitled to hold the agricultural land. Therefore,
as per the Tenancy Act, it is only the Mamlatdar Court that has the
power to decide whether the defendants Nos. 4,6,8 are farmers or not
under the Tenancy Act. Therefore, this issue should be referred to the
Mamlatdar for decision.

(2). The defendant in its reply vide Ex. 205 has stated that the
defendants are not farmers and do not own agricultural land. There is
no dispute against this fact. But the plaintiff has to prove the fact that
the decision of being a farmer and the right to hold agricultural land
belongs only to the Mamlatdar. The plaintiff has earlier filed an
application under Section 84-C of the Tenancy Act before the learned
Magistrate Modasa. In the application, the Mamlatdar Shri Modasa
had ordered the withdrawal of the notice given to the tenants, against
which the plaintiff had taken action before the Deputy Collector Shri
Modasa. According to the plaintiff, the Deputy Collector has again
sent the application back to the Mamlatdar Shri for decision. The
defendant in his reply has stated that the plaintiff's application should
be dismissed. The plaintiff has not stated any fact of the Tenancy Act
in the present suit. Therefore, it has been stated in the reply that the
plaintiff's application should be rejected.

(4).The description of the property in dispute in paragraph 3 of the

present claim is as follows.

Village |Revenue |Area Boundry
Survey
No.

Modasa |362/2 00-acre , guntha -08 |East:-Hamkui and the municipality's land and
currently houses a Doordarshan- KENDRA
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West:Road

North:-Roofs of Madhufali

South:Farm of Bai Khatu and the  Ghulam
Rasul Mujevarkha Khokhar

(5). The plaintiff has produced a copy of the order of Assistant
Collector Shri Devendra Prakash Meena (IAS) Modasa in this case
No. Gadharo/ARV/02/2003 in Mark 202/1, which states in the order,

// &sH //

[Qqi€]l2ol] [Adie 2129 2421d: A16U AWUIHT 21D & dHY HIHAAER
Hal §SUAL] HisiAloll §5H of .21l /s /31818, 5] /5 of
.0£/2023 dl.90/0¢ /20232 [c2ARd Gl € SAUIHI AT 8. dgHi
HIF HIsIRI dl.HISIAIall 2{12] 212 01.355 /1 /A( 3doy AH.al.<Cq) o]
%ol olloid 2162 A1Z] A429 ciciAi allaRdd AR RIdslR] dARNdRIo]
IS 865N SIRIEAR 9 S SH dYl dieArd ¥Hloll Wdl el
8 5 [Ciaiuid], %1 digard ¥Hla Wd] Aeed] &l dl Hotef a101d yelge
Aol Udlofl «aflot dlEfciuH ,acwedl FdAdIgl 860 [o1uHIofR11R0]
sI¥dIgl $AUI AER 5 HIHAER dl §EUuL], Hisiiid His sdl
A1€f] gSH SAUIHI 2419 .

8190l 1@l uaisiRlal sl Al gsH AHoddo] ofle) 35SHI 2Avid]

A1 &sHY a1y 81U dl [Eot— 5 oHi ARG, dRAd HBYH U, 2[%¥RId
HEYA Uboll SA3] , dId €dI%1, HEIdIEd] S18HT Adld elvid s?
AS 6.

A1 dl.02 AUA—R0vall A% HIZ] A&l del s1éail 2flss] s3] s
GEIR UISUIH] A1)

Ael:—
(2doe usi2l Hlotl.2A1€f.21. 244, )
Heeollel sAser HIsIAI

(6). The plaintiff has raised a dispute regarding the jurisdiction of the
tenancy and the issue in question, therefore, in that context, it is
necessary to know the provisions of Section 85 and Section 85A of
the Gujarat Tenancy and Agriculture Act, 1948, which are as follows;



3 RCS No0.87/2008 Order below Ex.197

" The Gujarat Tenancy and Agriculture Act, 1948

"85. Bar of jurisdiction.
(1) No Civil Court shall have jurisdiction to settle, decide or deal

with any question which is by or under this Act required to be
settled, decided or dealt with by the mamlatdar or Tribunal, a
manager, “[the Collector, the Gujarat Revenue Tribunal or the State
Government] in appeal or revision or the “[State] Government in
exercise of their powers of control.

(2) No order of the Mamlatdar, the Tribunal, the Collector or the
’[Gujarat Revenue Tribunal] or the *[State] Government made under
this Act shall be questioned in any civil or criminal court.
Explanation.—For the purposes of this section a Civil Court shall
include a Mamalatdar's Court constituted under the mamlatdar's
Courts Act, 1906

*. These words were substituted for the words "the Collector or the Gujarat Revenue Tribunal"
by Guj. 36 of 1965, s. 17.

3. These words were substituted for the words "Bombay Revenue Tribunal" by the Gujarat
Adaptation of Laws (State and Concurrent Subjects) (Third Amenment) Order, 1960.

*. This word was substituted for the words "Provincial" by the Adaptation of Laws Order,
1960.

°[85A. Suits involving issues required to be decided under this
Act.

(1) If any suit °[instituted, whether before or after the specified date
in any Civil Court] involves any issues which are required to be
settled, decided or dealt with by any authority competent to settle,
decide or dealt with such issues under this Act (hereinafter referred
to as the "competent authority™) the Civil Court shall stay the suit
and refer such issues to such competent authority for determination.

(2) On receipt of such reference from the Civil Court, the competent
authority shall deal with and decide such issues in accordance with
the provisions of this Act and shall communicate its decision to the
Civil Court and such court shall thereupon dispose of the suit in
accordance with the procedure applicable thereto.

>, This section was inserted by Bom. 13 of 1956, s. 46.
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®. These words were substituted for the words "instituted in any Civil Court" by Guj. 5 of
1973, s. 22

(7). The Hon'ble Supreme Court has stated about the jurisdiction of
Civil Court and Revenue Court in paragraphs 14, 18, 19 and 22 of
the Pyarelal judgment.... Appellant vs. Shubendra by his natural
guardian (father) Shri Pradeep Kumar Pilania and Ors.
Respondents Pilania (minor) Civil Appeal No. 1269-1270 of 2019,
Special Leave Application (Civil) No. 21402-21403 of 2015,
Judgment Hon'ble Dr. Hananjay Y. Chandrachud, J. that,

"14. In Bank of Baroda v Moti Bhai (1985) 1 SCC 475, a two judge
Bench of this Court dealt with the question of jurisdiction under
Sections 207 and 256 of the Tenancy Act. A bank had sanctioned a
demand loan facility to the respondent for which the respondent
executed a promissory note and a simple mortgage in favour of the
bank. On his failure to repay the loan, the Bank instituted a suit in
the civil court for recovery. The respondent raised a preliminary
objection that the suit was essentially one for enforcing the
mortgage and that the revenue court had the exclusive jurisdiction to
entertain the suit by reason of the provisions contained in the
Tenancy Act. The Trial court dismissed the objection. Allowing the
revision filed by the respondent, the High Court held that that the
mortgage deed in respect of agricultural lands formed an essential
part of the cause of action. Upon an analysis of Sections 207 and
256 of the Tenancy Act, a two judge Bench of this Court set aside the
judgment of the High Court with the following reasons:

“5. A combined reading of these two sections would show that the
jurisdiction of civil courts is barred only in respect of suits and
applications of the nature specified in the Third Schedule to the
Act and in respect of suits or applications based on a cause of
action in respect of which any relief could be obtained by means of
a suit or application of the nature specified in the Third Schedule.
The civil court has no jurisdiction to entertain a suit or proceeding
with respect to any matter arising under the Act or the Rules made
thereunder, provided that a remedy by way of a suit, application or
appeal or otherwise is provided in the Act.
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A loan given by a Bank to an agriculturist, which is in the nature of
a commercial transaction, is outside the contemplation of the Act
and can, by no stretch of imagination, be said to be in respect of
any matter arising under the Act... The business of the Bank, in so
far as lending transactions are concerned, is not to lend moneys on
mortgages but the business is to lend moneys.

8. On the question of jurisdiction, one must always have regard to
the substance of the matter and not to the form of the suit. If the
matter is approached from that point of view, it would be clear that,
primarily and basically, the suit filed by the Bank is one for
recovering the amount which is due to it from the respondents on
the basis of the promissory note executed by respondent 1 and the
guarantee given by respondents 2 and 3.”

(Emphasis supplied)

Section 207 read with Section 256 of the Tenancy Act bars the
jurisdiction of the civil courts in respect of suits and
applications of the nature specified in the Third Schedule to the Act.
The question before us is whether the relief claimed by the appellant
can be granted  exclusively by a revenue court under the provisions
of the Tenancy Act.

15.xxxxx
16.xxxxx
17 .xxxxx

18. The appellant has prayed that the gift deed dated 10 February,
2011 be declared void to the extent of the share claimed by the
appellant and that respondent Nos. 1 to 5 be restrained from
alienating the share of the appellant. The civil court may decree the
relief prayed only if it is first  determined that the appellant is
entitled to khatedari rights in the suit property. Under the provisions
of the Tenancy Act, the jurisdiction to declare khatedari rights vests
exclusively with the revenue courts. Only after such determination
may the civil court proceed to decree the relief as prayed. The
explanation to Section 207 clarifies that if the cause of action in
respect of which relief is sought can be granted only by the revenue
court, then it is immaterial that the relief asked from the civil court
is greater than, or in addition to or not identical with the relief which
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the revenue court would have granted. In view of this matter, the
civil court may not grant relief until the khatedari rights of the
appellant have been decreed by a revenue court.

19. A claimant whose khatedari rights have been decreed by a
revenue court is however on a different footing from a claimant
whose khatedari rights are pending adjudication by a revenue court.
Where the khatedari rights are yet to be decreed, a claimant must
first approach the revenue courts. The relief to declare the gift deed
void and to restrain respondents Nos. 1 to 5 from interfering with or
alienating the property vesting in a civil court may be sought for in a
suit by a claimant in whom khatedari rights have been decreed by a
revenue court.

20.xxXxXXXX
21.xxXxxXXX

22. In the present case, the High Court has proceeded on the basis
that the suit seeking a declaration of the gift deed relating to
disputed agricultural land situated in Sikar as void and restraining
Respondent Nos. 1 to 5 from transfer or sale of the agricultural land
before the civil court is squarely covered by the bar to the
jurisdiction of the civil court under the provisions of the Tenancy
Act. The claim of the appellant to khatedari rights is pending
adjudication by a revenue court which has the exclusive jurisdiction
to adjudicate upon such a claim. The appellant has no right to seek
relief before the civil court without first getting his khatedari rights
decreed by the revenue court."

(8). As per the judgment of the Hon'ble Supreme Court, the Civil
Court can grant the relief sought in such a case as mentioned in the
present case only when it is decided by the Revenue Court whether
the party to the suit is entitled to hold such agricultural land under
the provisions of the Tenancy Act and whether he is a farmer. And
only then can the Civil Court grant the relief sought. In view of the
judgment of the Hon'ble Supreme Court, the petition of the plaintiff
is allowed, wherein the Mamlatdar Modasa is referred to decide
whether the disputed land is cultivable or non-cultivable and the
Mamlatdar Modasa has the power to decide that issue.
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(9). In view of all the above facts, and in view of the order passed
in Case No. Gadharo/ARV/02/2003 filed by the plaintiff, the present
application of the plaintiff is allowed and the issue raised in the
application is directed to be referred to Mamlatdar Shri Modasa for
decision. And till then, this suit is ordered to be stayed.

(10).The concerned clerk shall send a copy of this application with
the order passed under it to the competent authority i.e. the
Mamlatdar of Modasa. And the Mamlatdar Shri Modasa after
determining the issue of the disputed property and determining
whether the parties to the suit are farmers or not, shall file a report in
the court here.

The order is pronounced under my hand and seal
in the Open Court on this 18th day of March , 2025.

Date : 18-03-2025. (Smt.N.D.Sharma)
Place : Modasa Principal Senior Civil Judge,Modasa
Dist.Arvalli

Code No.GJ00555



