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“438. Direction for grant of bail to person
apprehending arrest.-(1) Where any person has reason to believe
that he may be arrested on accusation of having committed a non-
bailable offence, he may apply to the High Court or the Court of
Session for a direction under this section that in the event of such
arrest he shall be released on bail; and that Court may, after taking
into consideration, inter alia, the following factors, namely:-

(i) the nature and gravity of the accusation;

(ii) the antecedents of the applicant including the fact as to
whether he has previously undergone imprisonment on conviction
by a court in respect of any cognizable offence;

(iii) where the accusation has been made with the object
of humiliating the applicant by having him so arrested;

either reject the application forthwith or issue an
interim order for the grant of anticipatory bail:

XXX XXX XXX
XXX XXX XXX
XXX XXX XXX

XXX XXX XXX
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XXX XXX XXX
(6) Provisions of this section shall not be application:-
(a) to the offences arising out of-
(i) the Unlawful activities (Prevention) act, 1967
(ii) the Narcotic Drugs and Psychotropic
Substances Act 1985;
(iii) the Official Secret act, 1923;
(iv) the Uttar Pradesh Gangsters and Anti-Social
activities (Prevention) Act, 1986.
(b) in the offences, in which death sentence can be
awarded.
XXX XXX Xxx”
AFA STaad e §RT o Uhrel g a9 e b
fI8R Y0TE03TR0 2012 FUH BIC 1676 & URRITH H&I—13, 14, 15, 18
g 21 # fa fafdy ufoorfeq @ = =

“13. There is no substantial difference between Section
438 and 439 Cr.P.C. so far as appreciation of the case as to whether
or not a bail is to be granted, is concerned. How-ever, neither
anticipatory bail nor regular bail can be granted as a matter of rule.
The anticipatory bail being an extraordinary privilege should be
granted only in exception cases. The judicial discretion conferred
upon the court has to be properly exercised after proper application
of mind to decide whether it is a fit case for grant of anticipatory
bail.

14. In State of M.P. and another v. Ram Krishna Balothia
and another, AIR 1995 SC 1198, this Court considered the nature of
the right of anticipatory bail and observed as under:

“We find it difficult to accept the contention that Section
438 of the Code of Criminal Procedure is an integral part of Article
21. In the first place, there was not provision similar to Section 438
in the old Criminal Procedure Code... Also anticipatory bail cannot
be granted as a matter of right. It is essentially a statutory right
conferred long after the coming into force of the Constitution. I
cannot be considered as an essential ingredient of Article 21 of the
Constitution. And its non-application to a certain special category of
offences cannot be considered as violative of Article 21.”

15. While deciding the aforesaid cases, this Court referred
to the 41% Report of the Indian Law Commission dated 24 ™
September, 1969 recommending the introduction of a provision for
grant of anticipatory bail wherein it has been observed that “power
to grant anticipatory bail should be exercised in very exceptional
cases.”

18. Parameters for grant of anticipatory bail in a serious
offence are required to be satisfied and further while granting such
relief, the Court must record the reasons therefore. Anticipatory bail
can be granted only in exception circumstances where the court is
prima facie of the view that the applicant has falsely been enroped in
the crime and would not misuse his liberty. (See: D.K. Ganesh Babu
v. P.Ti. Manokaran and another vs. Mohd. Sajid Husain Mohd. S.
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Hjusain and others, (2008) 1 SCC 213; and Union of India v. Padam
Narain Aggarwal and others, (2008) 13 SCC 305).

21. The court may not exercise its discretion in derogation
of established principles of law, rather it has to be in strict adherence
to them. Discretion has to be guided by law; duly governed by rule
and cannot be arbitrary, fanciful or vague. The court must not yield
to spasmodic sentiment to unregulated benevolence. The order
dehors the grounds provided in Section 438 Cr.P.C. itself suffers
from non-application of mind and therefore, cannot be sustained in
the eyes of law.

(Emphasis supplied)
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