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Gwisd edld esdiunt ofell sRrEl § ulddig] Uidiel Gde—auiRiai sojd
S3 8 5, Ais—co ol uadldi dAA Al s3d O, dAA | AeA
ollHER @@la-l s1éoll Jugraj Singh & Anr vs Jaswant Singh & Ors, AIR
1971 SUPREME COURT 761 oil ASIEl UR AHILR AVM 8. GURISd YSIEl
ulcdiglal Heezu g aiefl sREI S Gldall SAHI dIEl RS SIEf Vo ifed
QYSad R A ol€ll, U SARHI oiss] &Jd \H YsAA O. Y
Indian Contract Act 1872 ofl SGH 2(D) UHICT Ujol AHIUalIR Al Ao
sigull Ifsd s Y¥olg soflsRial AUl S 8. HIH, Ais—co ]
uiddl Adi sf@d ik 8 5 Aeg wWH  dIglall  [esRA EUR
ulcaigla erdidiol] [Aasa U2 Usdd 8.

(aR) Al sIA dIgl A5 oIy dlaiividdi eididiol]l [Adsdell  [sHa

31.3,00,000/— €1dd & %yR dI€]l edil Ulddi€la 31.%,U0,000/ -
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AU 8. dgHi A1 s13 UlAdIE] edRrl AHis—aR &l Vs Y A B. Al
SIA di€lal Gae—durRdHI YodIHi A19d dsidd 8. 8 5, "Wy dA ¥l
duiel assl sl RR dofl oxR [SHa g &dl?’ Fall UG
qIElRA ¥21dd 8 5, 'Hal vioR ol€ll." dgHi A Bae—duId €Al
yeldd 8 5, didell Hal wid ol 5 ulddIgl 6.2 o gd AdY
U2 A AE3 AA21 As] AIUAL" A1H, dIE] Uldloll Gae—duRiHi A oIy
AG ¥e1d 8 5, A2 ulddila sig As AU o€l 2Hal oflA] oy
1A 8 5, du1A Ulddigla As AHINd 8 § SH A Gllcidall viId o8l
gl A1 SIA UlAdIE] edRl Ais—aR &l As Y S 8, i diEldl] el
& Vol d AsHi 31.£,00,000/— GRA B. YYHI dIE] E4RI AN ool Iuid]
U2 31.9,40,000/— 4R AU 8 d ¢lGidall URl SIS YAl $2d o],
gl 211 s1A ulddig] edRl AHis—aR3 &l eldididi] FAdsdoll ti%ls 211da
Ldleofl 29%1.du101 €2d1dY 2% S3A 8, ¥ Adl ¥Rl A1 & 5, e1d1did]
[Adsdol] [s3d vis—< ¢ ol liaiivide] gl daR 8. A1H, GUAsd AU
sAl J¥ol  uladglRA diglal cloliviad $3d AIUdIg] §(Ad &R 8, UG
eldigiof] Fdsad duiel ([sHd 31.3,00,000/— dssl &Ad dg slad
g oefl, ¥e/l Yal ol.q ofl YU "diAc: ESRHI" AIUUIHI AHI O ]

Y&l ol.2 ofl ¥YI6 "ESRHI" AHIUYIHI 2419 8.
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> Yalol.3,v:-

(2?) AEE SIA Hal 0.3, ¥ URW usnddl eldiefl, alssdl agl
YA 1Alo} [Gloi—aR3] Yoikiddal [o1d1RAl 218 2A€E S1A GUSA Halld]
YT 2191 A5 2A18 SUIHI 2419d 8.

(22.) qiglall €1d] Ad] 8 5, dAIRA UlddI€lal Gliolivid H¥H E1d19]0T]
[Acsdoll 284 YsAd & dH ©di A=A eldididl] Fdsdal ollotivid s3
AU o] AATA Eld] $3d 8. Al SIA Ais—<¢ ¢ YU lloliuid %Y S 8,
F Aldi YR AHIA & §, A€ Glaliuvid d1.22,/09/200C ofl A% SAIHI
AHIAd B dHal A€g laiividel] Yea Al Hl@all &dl. dgyai dIE]RA dHall
sedl Y¥ol olislell /A dl.Av /0% /00 ol A¥ Ysdl AUNA O,
qIglA &ldall €19l dl.30/0U/2039 all A% S 8. dIElRA dHall S&dl
HY¥ol dl.aw/ 0w /00¢ al A% eldIdIdl] [Fdsde Y3l 284 ysdl €lda
8 dH 9di A1 A 9¥ Glig aldall eIl dIdd 8 d clleid dA sI
YdRll s3d ol®fl. dgAi d1glA ulddigla oliotivid Yo [Adsdoll 284
Ysdl dldd & dal d ARIR AU €Iy S3] AIUYl AHoAL Il
ufdaiglal €191 sdi ugdi SIE ofll2A uel A1Ud ofell. dIglA sl e1d]
Scl UBdl dl.aG/0ou/2099 ol A% AEQ AUAHRHI dI.AC/ 0¥ /094

all A% eldidiof] FAdsdall Gllaivid olicidol] 182 ollZlA AN 8. 214,
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qIElRA dl.aw/ 0w /00¢ &l dl.ac/ 0 /02 Y&l ulddiglal allatividd]
AHAAYIR] AofAelal S1ef ofl[2H 21Ud ot€ll. aggai e1didiol] [Fasdo] 243s
¥Hlol UAUIE] o2 ofIRAIA UlAdIE]l oi.3 o W.duIel edIde]
dl.92/03/2090 ol A% AU AHUE & F AUIRI £2dIA¥all AR Y0y
38SHI dl.RS/ouU/R090 dl A% old uUSH 8. dYHi dIElRA A
SIA %], 0llotuidall HIER 3oy ISSHI ollel UISUI 1R S 8. F 2]
AofAellol HIHAAER SIE §SH S3d 8, ¥ 4l SI1A [01.93 /5 &l Y sUII
AHAdd 8. gl digl ddoll Gde—auRidi ¥Ld 8 5, A ofisidall
Hol vaId ol®fl § 2oy ISSHI ofl¥l S HIRI Alalividofl ofie sa1 A
siidiel s3dl. A olisidell Hal wuId ofell 5 3 dl.o¢/q0/20%0 dl A¥
Gliotividall oflel A1 HI2 2dey 35SHI 2% S2l. Hal [61.3 /5 cidIgUIAi
AHIA & ¥ Aol S§ & 5 d HIHAAER, AisAIdall Sicall AR.Z1.AA. 5
01.25 /2090 oll SIA dl.39/09/2090 ol A% S §SH & dofl Hal UGRR
ol g ARLLIRA. SAoll SIA HHCAER SIE WAl ol Al
siA 91glA Uldlell e1dl 2R¥1HI GWRlsd &slsd guIdd 8. AHiH, dIEl
AR Ollolivid VofAelal 3dey] AUIUIREHI dd-200 Hi 2R s3d
8 ol d A oldR YA & AH ©di A dd-20a2 Yl

ufddiglal ofiativicofl AHAUIR] HI2 SIS (2 2110A o1€ll. dGYHI 3SS WRal |
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Widl Fdi eldidiof] @dsdell du1Rl 31.3,00,000/— Hi ossl &Ad
8 dq sfaa ag oefl 2Aal erdigiol] [Fasdd 284 detl sai gell 9aR el
dq sfaa &R 8. agai 91€] edrl ulddigla ¥ As ANA & d dicid uel
SIS ud RN 53d alef] 20l 2%].GilaiividHi €211Ad 31.3,00,000/— &dl dA
©9di 41€]A ulddi€la 31.%, 40,000/ — 2l #I12 AHAIVAI A GlIGidall Ul Sief
ydRdl €19l 29041 53d otel] dell Y&l 0i.3 ofl ¥UIG "aASRHI" AAIUYIHI
19 & Aol Y&l of. 7 ofl ¥UIol "ESRAI" AIUUIH] 41D B,
Yal ol vA -

GUASd Y&l YUR Sl ofl] diglall R & dal GWIsd Hal
243 91€lof] edld 8 8, UlAUIE] 6.3 AlalisIds U olel]l 24al uldaie)
o.q &l 3 oll1A Asol¥iall Aardluelidi digloll . Gliativid 2418121
SIIEAR0I| &SS] ol A[ASRIoll SGISUloll HELRIE dSAI] AUl €2d 1A
Gell 2 8. dgHi A edld S 8 5, 21 s1A UlAdIE] 6.3
oA Al diglofl HURA €19l 2ol SIS ¥ 2H0A oief] de]
UlAYIE] 6i.3 ofl d§LIHI UAd dl.92/90 /2090 ol A% 2%].0i.cou €]
¥ AUl €A1y YA & d € Glldd &AYY] 2% S 8. dIElRA Uldiof]

dR$LIHI  Bharatbhai  Parshotambhai Gohel Vs Niravkumar

Jitendrabhai Jethva and Ors. (Hon'ble High Court of Gujarat) CA
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No. 1 of 2018 ofl YSIEI GUR AIUR AUA B. A Aec] A edld sd
8 § dilol dSLIHI ¥ Gllalivid SUIHT AH1Ad A 1Res & Aa Al
UAdIE] 0i.3 ol [Clof ofld &ldIg] HollJ ol Aefl UlddIg] oi.3 o 2U[RUs]S
Adls Asedll saH—c(R) 869 claiglds UdaRoll AIM of HAL. Al SIA
ufcdigl of.3 oA sl ¥diol AU o€l § sl Yr1d1 AU o], U
UlAdIg] oi.3 ol R61931e/ di€lal Uldiofl $H Yu1R Sdlall ol %l of 28.
&ldall SIA digloll Ais—c¢ ofl laivid Hdidi 241 dl d dl.2a/ 01
/200G ofl A% YAA & ¥ GllaliUvid SHYI U9Roll & Vol AEW ClalUid ]
HAlel ALl Hledloll edl. 2113, eldidiol]l Aidsdel Gllaividel]l 21d(€)
dl.2/0%/200¢C ail A¥oll &dl. dgi Il ulddiglal oiss] eJAd sAH
HXG (53 YSAd of &ldioll SREI A€ GilalUidall AR dIEla SIS &5S
HOYloll sel IS olel. dgHi 241 SIA ollalivid &JAd & d s6i%1 [Qatloll O,
AR YIEIA ¥ YSIEI GUR AIUR AVE 8 dHi sG] ULl ¥ d UzisiRal Al
gdIdl 1A &dl. AR &ldal SAHI digla eldidiol] ([FHAsdel s
Augiai 2A1dd oiefl. aggai aicioll s1A UlAUIE] 6.3 of ¥1S5UI HI2 AHIS—9
&l di.o§ /09 ,/2007% ol A% 2] AU & FHI dIEIRA ¥R & § dlol

8lColl 8SSUASH] oisd Anddl AUIRlI £2dIdol] ¥Rl UAA, ¥ A ]HI

A1) 2%].Au1R1 €214 of. <oV ofl ¥Rl s dIFIW &Ad Aol SIgf GeAY
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s3c o], dI€]lA sldoall £1d] g —2099 Hi S3A] Aal A1 EldIall SRRIH]
A qdd 8 5, uddiglRil eldigioll  [@dsd ey ifed
@ifsailal du1el s31 Edl ucoild &I IR Eldig) SIREI GcUool &Jd
8. d1€1A ¥ £2d1A% E S| EIE HidId & d %] AU €2d119% dI.92/ Q0
/2090 ol A% ofl.AR.Sl. cou &l . AAA V. Il dciss [AlHSRIal

ANs2ol]l sdH—Uc la Ad] %33 w1 8.

59. To cancel or set Three years |When the facts

aside an instrument entitling the plaintiff
or decree or for the to have the
rescission of a instrument or decree
contract. cancelled or set aside

or the contract
rescinded firstbecome

known to him.

(23.2) 1A, AxHuHyEl AlA(cRuH AHIESA uec dUAIRT AdI E2dIAY E
sAddl HI2 dIglad AlAsiR Audl eslsdid]l ¥l iR ARl el
ol AHY2A1NIH]T DIEIRA 1] dIUd] FA. A, olIHER BRU AHAEIAd |
2013 (1) GLR 398 GBGu: ulJesl &Jd Becharbhai Zaverbhai Patel &
anr. v. Jashbhai Shivabhai Patel & ors. oll oI [(cl2f2al ol UL

dAIl Adi ddi AY 8JAdd & 5, digRld £2dId¥al USSRAI EIYIH]
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g2ad1d% dlgflofl drRluiefl «1@ clicidel aiRlu 2101121 2al (oS
c1RYdsall S8l al UG/l eRWR dvlielefl eidial A4y HJleloll ol1g &1
dal AHA HATEIHI of dId] AsiR. A1H, d A Adi ULl HRyR £2d1dy
A¥2s R cARY] dofl ¥l u2isRia &JAd &ldig] Hiofl ASI Aol 1R
o AHA HATelol] A361d A Hioll S, 21H €2d1d%0l] dIFluiel] 219
qiglel Wil AR RARY Al adol AxYHUEIHI €2d19% E S
Aeclofl £1d] dIElRA dIgd] A, Gldoall SIA dIElA Uldiofl £1d1 214
S Ais—209 ofl 12 14 3d A0 ol A dlla eldigiol]l FHdsdoall
%101 e2dIdxdll s drRlW «1el &Ad] d olicid sl Geau s3d o€l
dell uldgiglal e2a19 arRluell defl el adl dq AoHiol Sdid] 28. dI€]
&ldall SIA U2isR ¥1sdlal] 212 €2dl19% &lofl diRluiell el ay GuRidoail
AHY olle sd 8, AYl difldl AUl €dIdwdll £l € Sl
AHA—HTElol oflEl olsdl @ldig] 2useull §/Gd &g &, Y&l of.vA ofl
%410t "ASRHI" AHIUdIHI 2419 8.
Y&l oi. U, § :-

Al S1A gl of.q &l 4 ol AT Yo d1€] el Fdsddll duiel
[SHd 31.3,00,000/— oiss] &AA A YRUR SAIHI [ogn wAd 8.

di€lall sldall €14l Ad] 8 5, UlAdIE] of.2 olRAIRA eldidgiof] [FAsdal
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Gllotiuid A1 dI€lofl ARFLIHI SA & al GllaiUidHI ¥Rl HOlofl 28H
AHHIRA Ysdl €ldd & dia UlAUIElRA dlalivid Yol dAUIRI €2c11A%
Sdlal] osIR S3d 81, 6lda] £1d] dIdd 8. 241 513 AHis—9: & eldigai]
[Adsdeil 9/ R 2% $3d & FHI UlAdI€lall ol U2 00—F -0 H]22 lol
AUIA 8 dg slAd Y1d 8. HRAR Ais—<< ol Gllaiivid Adi dHi eldidiod]
[Adsde 22180 00—-35-Uo Ul.Hl2wil B. I dSS dlIHER 2JRId

6lgfSIéoll  Bharatbhai  Parshotambhai  Gohel Vs  Niravkumar

Jitendrabhai Jethva and Ors. (Hon'ble High Court of Gujarat) CA

No. 1 of 2018 ol ygleloll AU A2 8, FHi &RJAAd & §, 50. In

granting or withholding the relief, the Court should take the

following circumstances, conditions and incidents into consideration:

"(1) The contract must be certain, unambiguous and upon a
valuable consideration;

(2) The contract must be perfectly fair in all its parts;

(3) The contract must be free from any fraud misrepresentation,
imposition or mistake;

(4) The contract must not impose an unconscionable or hard
bargain;

(5) The performance of the contract must not impose any

hardship on the defendant, such as he could not foresee;
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(6) The contract must be capable, of specific execution through a

decree of the Court,"

(2v.9) 213, GURSA USIEI YO SAR AISSA ol QU &1 F1A Aol SAR
SiZoll gSHollHI EURI AUISSA AHA HIZ A2H &ld] KA. &Idall SIA
(6.3 /2 di w1 2419 8 5, eldidioll Rasd A of.3w3 /R ofl 21
ool 0.9/ & FHi UlAdIE]l o.a HElXleIY sigAIYg HSYIQ o]
00-20-79 ol SHIER S olld UIA . ¥UR elddiol]l ([AAsdal
Glotivid 00—35-Uo Fedl ¥Hlaiall 53d 8. | 00-25—-03 VHo Ul ofIH
Gu2 UIA 8. AR dIElA &ldall eldidi GWIsd &slsd eldd o]
Aol OfloliVidH] ULl A1 &5lsdell GeAu su1Hi A19d o], dgai sidoall
eldiotl s13 €ld19i0f] Rdsdo] (B &R Vo gAHIol ASA o], A1,

qigl &ldoll Eldioll SIA AUvuil 618 AHIdd o &ldigf ¥CIIR B, A

doiss 2Ugllsls 3 dls Ased] sdH—20 elal Ad] ¥33] w11z 8.

Section 20 of the Specific Relief Act, 1963, provides as follows :
"20. Discretion as to decreeing specific performance

(1) specific jurisdiction to decree specific performance is
discretionary, and the Court is not bound to grant such relief
merely because it is lawful to do so; but the discretion of the Court

is not arbitrary but sound and reasonable, guided by judicial
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principles and capable of correction by a Court of appeal.

(2) The following are cases in which the Court may properly
exercise discretion not to decree specific performance

(a) where the terms of the contract or the conduct of the parties at
the time of entering into the contract or the other circumstances
under which the contract was entered into are such that the
contract, though not  voidable, gives the plaintiff an unfair
advantage, over the defendant; or

(b) where the performance of the contract would involve some
hardship on the defendant which he did not foresee, whereas its
nonperformance would involve no such hardship on the plaintiff;

(c) where the defendant entered into the contract under
circumstances which though not rendering the contract voidable,
makes it inequitable to enforce specific performance.

Explanation 1. Mere inadequacy of consideration, or the mere fact
that the contract is onerous to the defendant or improvident in its
nature, shall not be deemed to constitute an unfair advantage
within the meaning of Clause (a) or hardship within the meaning
of Clause (b).

Explanation 2. The question whether the performance of a contract
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would involve hardship on the defendant within the meaning of
Clause (b) shall, except in cases where the hardship has resulted
from any act of the plaintiff subsequent to the contract, be
determined with reference to the circumstances existing at the time
of the contract.

(3) The court may properly exercise discretion to decree specific
performance in any case where the plaintiff has done substantial
acts or suffered losses in consequence of a contract capable of
specific performance.

(4) The court shall not refuse to any party specific performance of
a contract merely on the ground that the contract is not

enforceable at the instance of the other party."

(av.2) AHIH, GURSA AU Hxoi 2U[RUSlS uslHouofl AGd 241Ul HIZ S1E
daRd oel. sREl 5 d SRIEMR 8, UG Slical AU d dI¥o]

A9 AR oAIRIS Riedlia Yot S12 [o1ef Adioll 28 8. 241 €0 Bharatbhai
Parshotambhai Gohel Vs Niravkumar Jitendrabhai Jethva and Ors.
(Hon'ble High Court of Gujarat) CA No. 1 of 2018 il ASIEIHI 8JAAH
85,

41. Section 20 of the Specific Relief Act embodies a Common law

that is grant of a decree for specific performance of a contract is a
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discretionary one. The Court may, in a given situation, take into
consideration the subsequent events.

42. Long years have been passed by in the case on hand and the
trial Judge does not seem to have taken this fact into consideration
while granting the decree for specific performance.

43. In Spry on Equitable Remedies, it is stated :"On principle,
indeed, Courts of equity must take account of all the circumstances
known to exist at the time when an order is sought as well as of
circumstances likely to occur subsequently, when they are called
upon to decide whether the effect of ordering pecific performance
will be to cause such great hardship as to account to an injustice.
There is no sufficient reason why a cause of hardship should be
ignored merely because it did not exist at the time when the
material contract was entered into. Certainly the fact that it has
occurred subsequently may be a matter of weight, and if it appears
that the parties contemplated that events might C/FA/1856/2018
JUDGMENT occur such as have in fact occurred the alleged causes
of hardship will usually be of little importance indeed. But this is
not to say that they are irrelevant or that sometimes they may not

be decisive so as to incline the balance of justice against the grant
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of relief.

Fortunately, however, this matter does not depend solely on
principle, for there may be " found various decisions where events
occurring after the date of entry into the agreement in question
have been treated as relevant. Furthermore, it will subsequently be
seen that any hardship of the defendant, if specific performance
were ordered, must be weighed against the inconvenience or
hardship which would be caused to the plaintiff if specific
performance were refused. And in determining how great any such
hardship or inconvenience to the plaintiff will be once again events
and probable events as known at the date of the hearing are taken
into account and there is no arbitrary restriction or limitation to
events taking place at the time of entry into the material
agreement.

It must not be forgotten that as soon as it is shown that damages
and other legal remedies arc inadequate an applicant will be held
prima facie entitled to specific performance of a valid and
enforceable agreement. Specific performance will not be refused
merely because inconvenience or even hardship to the defendant

would be caused thereby. But if the hardship suffered by the
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defendant, if specific enforcement took place, would be so much
greater than the detriment which would be suffered by the
plaintiff if he were confined to his remedy at law that it would be
unreasonable and oppressive to grant relief, specific enforcement
will be denied."

44. In S.G. Banerjee's Specific Relief Act, 10th Edn. At page 357, it
is stated : "It is almost universally recognised that specific
performance of a contract should not be granted, if in the
circumstances of a case, it is inequitable to do so. The clause
follows and gives statutory recognition to the universal rule. It
enacts that where the defendant enters into the Contract under
circumstances, which, though they do not render the contract
voidable, yet make it inequitable to enforce specific performance,
the Court may properly exercise discretion not to decree specific
performance. What would or would not be inequitable would

depend upon the facts and circumstances of the each case."

(2v.3) 1A, &ldoll SAHI IEIRA €19l 21 Hecdofl &slsa guidd 8.
qgHi digl 4RI 9¥—00C ofl GlaiUidal uHdIsI 9d-2099 AHi
eldl d1dd 8, X olicidall SIg ydiRil s2d oiefl. dgHi A1 s1A dI€] R

Alolividdiol]l [Adsdell A4l (sad 31.3,00,000/— dlssl 93d & d



52/52 OLD SPCS No.130/2011
NEW RCS NO.15/2015

YRAR 5411 [o1vg0 2R-d 8. IRGIE dIE] edRl 0-3F—Uo Fed] ¥ Ulgf
AHHdIs021 HI2 1] E1Vid S3d 8, ¥RjUR (01,43 /2 Fdi RIS A1 8 5% d
AHA UlAUIE] of.q oll alld §Sd o—A0—v9 Fed] ¥la & UIdd] adl dH
odi d eslsd diglA Udiofl e1d1 21H1 w©11dd o€l 5§ oflalvidHi Rl
doil GeAY &AM o], H1H, GWRIsd UAUT sAT Yot dIE] HidUI Yxoioll ElE
ANgYl 6SSER o &ldig sAd 2Rt & e Yal o.u ol (o1l 241€]
"aisRAI" BAd] Yal o.F odd oflA Yol A §SH'" KAHIUUIAI
219 8,
— AR g8 it -

(1) el di€loll 1] ol I—3HYR SAIHI 241D B,
() erdioll vixf uisRIA ¥Id HIP1gg.
(3) 854 H¥O §SHal1Y ERY.

&SH, AIRIY dRlu @ 30, HIE @ Yol, Ad : 0 ofl AY viedl

AelddA] difl-dceaid], wig sil.

dl.30/05 /202§ (A.e.Riadl)
22 : AisdId, Mo luid Al d ¥y, sHisdigy.
%% SIS %.%.0AULS

(M.M.Pathan)
Stenographer



	

