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A did Uil 8 § AdsdllA slgal lRivl AH10a d slicidoll Slef €d19%] Yid]
A 21 s1A 2% 52c o1€fl. A did W] & 5 41 dsallo] SIS HSlal of &g de] HSlal
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ol 81 dAlal S3 2Ad!l ¥IBR SAIHI AH1Ad 8, RIRAUIE d¥la slelgd syl
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Sal AHol 53 8. 1A, A€ SIA WIRASsYRlal 4Rl STRJUIE] ol BlR2ISH AI1BE
FR1% HeHE B 5512 HEHE Uck(e 2ABISfl Yaile]l GU AU R AV 8. AeW
siA LS. sdH—voc dAIQ Adi dHi 8JAAd 9 S,

409. Criminal breach of trust by public servant, or by banker,
merchant or agent. — Whoever, being in any manner entrusted with
property, or with any dominion over property in his capacity of a
public servant or in the way of his business as a banker, mer-chant,
factor, broker, attorney or agent, commits criminal breach of trust in
respect of that property, shall be punished with imprisonment for life,
or with imprisonment of either description for a term which may

extend to ten years, and shall also be liable to fine.

AHIH, SULSL.SHH—T0E ol Yol YAUR SAI HI2 AlUdIHi 2419d
[Aasdoll AUHIRIS A £3UAA1 ST & dG YRUR S US. 1 S1A AR
WA slef28H SUI% SAIHI AH1dd oi@fl. dggHi slef A18E A ¥L119d ol 3,
ARIUIA GUIUd 3] 491 S1H HI2 8H dIUR] ofivid 8.

(q¢) sAa1eua! ds Adl edld 8 5, 241 s13 ARIYIA UId 24is—33 dll
[cideati Riasd] xdicielR] daofl 8 dg soid 8. sFARUElHdl GuRlsd edld
24U o€l sREI § Al 84| ¥dicielR] ISR 8 WRg d A8 A uel
¥R1d 8 § Al ACIRIEIS Aleioll GER U AIUE & ial dail [BAI] duld
o1®fl 24l doll SIsyAoe GdRdlall Gl & Hal d GWid siURIRAG YsAd
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8 ol ¥ 8H GuURdl ¥ SIF Rids (6150 d g GRa cisi ¥l sAdlRl d
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uHIClofl vl 21y @, 21, ARl [eides Adi Ag sel AR
$ dAIRA [8A104 AvdIHI SINY] AUd ofell, ug A1 GAUAIUdall 2ol $d
glj dq sel sy olgl. il deiss alHER A RId &lgSIal The State Of
Gujarat vs Kavadiya Sureshkumar Bhogilal on 27 November, 202 ofl

ASIE AU defA dl dHi sAdd 8 5,

(8) Considering the facts and circumstances of the case, it appears
that the accused have not committed any offence of misappropriation
or siphoned away the amount merely because the accused were not
able to produce the property which was entrusted to them cannot be
said that the accused are liable for the criminal breach of trust as

defined under Section 408 of the IPC, which reads thus:-

"408. Criminal breach of trust by clerk or servant.--

Whoever, being a clerk or servant or employed as a clerk or servant,
and being in any manner entrusted in such capacity with property, or
with any dominion over property, commits criminal breach of trust in
respect of that property, shall be punished with imprisonment of
either description for a term which may extend to seven years, and

shall also be liable to fine."

(9) In order to establish the offence under Section 408 of the IPC,
there must be a dishonest misappropriation of the property entrusted.
So long as the amount has not been recovered from the person of the
respondent or from their possession and there is no evidence that
they have taken the amount, though they were answerable for the

amount, it cannot be held that the accused have dishonestly



32/40 Old CC No0.1908/2006
New CC No.180/2026

misappropriated the amount or siphoned away the said amount of the
society. (10) The criminal breach of trust has been defined under

Section 405 of the IPC, which reads thus:-

"405. Criminal breach of trust.--Whoever, being in any manner
entrusted with property, or with any dominion over property,
dishonestly misappropriates or converts to his own use that property,
or dishonestly uses or disposes of that property in violation of any
direction of law prescribing the mode in which such trust is to be
discharged, or of any legal contract, express or implied, which he has
made touching the discharge of such trust, or wilfully suffers any

other person so to do, commits "criminal breach of trust".

(11) To constitute an offence of criminal breach of trust as rightly
pointed out by the Court below there must be a dishonest
misappropriation. Mere misappropriation will not amount to criminal
breach of trust. It must be dishonest. Dishonest misappropriate is

again defined under Section 403 of the IPC, which reads thus:-

"403. Dishonest misappropriation of property.---Whoever dishonestly
misappropriates or converts to his own use any moveable property,
shall be punished with imprisonment of either description for a term
which may extend to two years, or with fine, or with both."

'Dishonestly' has been further defined under Section 24 of the Indian

Penal Code, which reads as under:

"24. 'Dishonestly'.---Whoever does anything with the intention of

causing wrongful gain to one person or wrongful loss to another
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person, is said to do that thing "dishonestly"."

(12) Whoever does anything with the intention of causing wrongful
gain or loss to any other is said to have committed that thing
dishonestly. Therefore in order to constitute an offence under Sections
403 and 408 of the IPC. there must be a wrongful gain to the person
who commits the offence or there must be wrongful loss to another
person. Thrust of the provision is to the gain or loss. In these
circumstances it is important to note that so long as the amount has
not been recovered either from the person or from the possession of
the respondents it cannot be said that they had an intention of
causing wrongful gain by taking the said amount. No witness has
spoken that the amount was taken by the respondents. Therefore, as
rightly observed by the Court below no offence of criminal breach of
trust has been constituted in the facts and circumstances of the case
and the first Appellate Court has rightly acquitted the respondents.
Sometimes the respondents may be liable for negligence but not liable
for the offence, they were charged. In view of this, this Court does
not find any ground to interfere with the impugned judgment and

order of acquittal.
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8. On minute appreciation of the entire evidence of the prosecution,
it is clear that the prosecution case is riddled with inconsistencies and
serious lacunae. Out of five material witnesses, three have turned
hostile. The only witness who supported the case is the auditor, who
had lacked personal knowledge and relied solely upon account entries
which are not legally sufficient to sustain conviction. The so-called
admission of the accused before the auditor is not proved in
accordance with law and cannot be treated as a voluntary confession.
It is well settled that entries in books of account by themselves are
not sufficient to charge a person with criminal liability and without
independent corroboration, the auditor's evidence falls short of the
standard required in criminal jurisprudence to prove the offence
beyond reasonable doubt. Moreover, entrustment of the alleged
amount to the accused is a sine qua non for criminal breach of trust

and the same is not established by any oral or documentary evidence
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and the prosecution has failed to prove its case beyond reasonable

doubt.
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Jerubhai Fuljibhai on 17 March, 1993 ol JSIEIHi 5Add & S,

14. Neither the complainant nor the prosecution witnesses have made
any attempt to explain the long delay in filing the complaint which
came to be filed on 15th March, 1979, i.e., 6 months after the
incident. As already pointed out hereinabove, neither the Bank
Inspector nor any office-bearer of the Society has complained to the
District Registrar as regards the alleged misappropriation by the
accused.

15. It is an admitted position that the Statutory audit is conducted by
an authorised officer of the District Registrar of Co-operative
Societies, under the relevant provisions of the Gujarat Co-operative
Societies Act. Such audit would clearly bring out the accounting
deficiencies, if any and would detect and pin-point the responsibilities
for shortage of cash balance, if any, with reference to the relevant
dates. Admittedly no such statutory audit nor the results thereof have
been brought on record by the prosecution. It is also an admitted
position that the Bank Inspector (P.W. 5 - Exh. 44) was merely a
representative of the Ahmedabad District Co-operative Bank, which
Bank was concerned only with verifying the accounting practice with
a view to safeguard its loans and verification of stock, etc., by way
of security for such loans. Admittedly the Bank Inspector had no
power of audit, and in fact did not profess to conduct any audit at
all.

16. On such facts and circumstances it would be very risky and

would amount to mere conjuncture to rely upon the endorsements
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alleged to have been made by the accused at Exhs. 23 and 24 in the
Rojmel (Exh. 32) on 13th and 14th September, 1978, particularly

when they were made under pressure and compulsion.

(v.1) 8lcall 1A Ul sAA1E HIS| &UAd 8 Aal sBIEUL €Ul SIS 4H1[Se

(Rw)

AUE 2y sUIHi §41Ad ol€fl 2ol d dlicidall SIF YdIRM ULl s2lu1Eu
dRs s3d o],

AlH, A€ SIA GUASd [Aa1d s3d ([Aga U] da1i Adi, dAHey
SARUIE U2l AR Y AHA HIVIS AHY €d19%¥] WRIURAlg SH YIS
dell 2Ad2a 50l esIsdl deidi Adi, dHY olIHER AGIRU AEIAd EUIR]
"Sdid oNR [A3ea 222 g ARMIN'T, A.AILAARR092, AA.Al. uldil
GlOR—9¢S oll YSIEl VHodd UM s3d [[esiicl Aed] 53¢ BT A2
Adi, A€ sIHall ARl 1AM dYatiA] Aodd dsARdlel &AYUI 1Y
YA % 511 SARUIE U (o180 [G1USH &, AERE SIHall ARIVIRA ¢RI
£s ledldll sax—woc yx¥cioll AI1AUld Yol S &ldiof §3AIEUL @YI%]
QisIe] WR (61:RIsULRT AIlGId SAUIHI (01501 2R-A &1, IR ARIUlal 1A
dotiHi dselRdlis AUYI0l §SH S U1 ol oAU RUd YRl I of &1, 2412]
Hal o.q ol [oefa Gwisd ([Qad "esRHI" sAdl, Aeg SIA Y&l d.2

oY ool (AN (BaHi of| A Y¥GHall A1V §SH SAHIUUIHT 2419 8,

—: AU gSH -

() 21el, Aeg siHall AR sAHUICHY ©2AcicY UIYSI, WB.AASIY]
283, Y. uleldid, dl.AisdId, ¥l.aieed dRdl €5 2ledl-1<¢50
ol sdH-woc YxGiall [A2iial Ut dotiiell [Sloic UWflaR Sl

saH—w<c() 2odd [oeld sAd] @ISl ysdioll §SH SRAHIAUIHI



40/40 Old CC No0.1908/2006
New CC No.180/2026

A1d 8,

AERG SIH SHY §3A HalHId A¥AN ATUS], UISI Ysloll ATUS] Al S

8214 ois vUld AH [Acu1 elle gREIRR sRid18] 83] 4o $311Elal URd

Al 2A1udioll gsH SAIHT 2419 8.

AeE SiHoll AR [sHloid WAlaR SIS s ¥39A  H¥ol

AHUlA 2421011 HI2 31. U000/ — (15 31 Ui &%1R YI) ol 1]

a@il dzdll & sHall YId YU Y SAloll §SH SHIUUIHI 241 &,
&SH, AIRIY dRIY 1 ov, HIB : YA, 2al 1 2029 ol AY

vedl Aeidani gill ciand] ¥1g: sAl.

YA 1 AISHIY. (.ll.Riadl)
dl.ow /09 /202§ RY[SRUE Al¥ge §28 SAIRA, AisSAIY
%% SIS %1.¥.0AUcCS

(M.M.Pathan)
Stenographer



